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George Jepsen, Alty' Gen'l 
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COMPLAINT 
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counterctaim 
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149.00 03/19/2014 p MOTION FOR CONTINUANCE No 
OF PRETRIAL 

149.01 03/20/2014 C ORDEREY No 
RE:SUL T: Granted 3/20/2014 HON EMMET COSGROVE 

150.00 04/0412014 P DISCLOSURE OF t:XPERT WITNESS No 
Gfenn Douglas Dreyer 

151.00 06/09/2014 P MOTION FOR CONTINUANCE No 
RESULT:Granted 6/9/2014 HON EMMET COSGROVE 

151.01 06/09/2014 C 0RDERi31 No 
RE:SULT: Granted 6/912014 HON EMMET COSGROVE 
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Exhibits A-D lo Defendant's Motion to Compel 

154.00 06/16/2014 D EXHIBITS No 
Exhibit E to Defendant's Motion lo Compel 

155.00 06/26/2014 P DISCLOSURE OF EXPERT WITNESS No 
Amended Disclosl.lre of Expert Witness • Glenn Douglas Dreyer 
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159.00 07/07/2014 D DISCLOSURE OF EXPERT WITNESS No 
Second disclosure of expert witnesses 

160.00 08/11/2014 P OBJECTION TO MOTION No 
Plaintiff's Objeclion to Defendant's Motion to Compel Answers to 

Oeposl!ion Questions 
RESULT: Sustalned 10/16/2014 HON ROBERT LEUBA 

160,01 10/16/2014 C ORDER§> No 
RESULT; Sustained 10/16/2014 HON ROBERT LEUBA 

161.00 10/14/2014 D DISCLOSURE OF EXPERT WITNESS No 
Third disclosure of expert witnesses 

162.00 10/3112014 P DISCLOSURE OF EXPERT WITNESS No 
Peter B. Cooper 

163.00 01/12/2015 p NOTICE OF SERVICE OF REQUEST FOR ADMISSION PB 13-22 No 

164.00 01/2312015 0 REQUEST No 
Defendant's Notice of Filing Firs! Set of Reql.lests fpor Admission 

165.00 02/06/2015 D CASEFLOW REQUEST (JD-CV-116) No 

165.01 02/09/2015 C ORDER@J No 
RESULT: Order 2/9/2015 HON EMMET COSGROVE 

166.00 02/20/2015 P MOTION FOR PERMISSION TO APPEAR PRO HAC VICE PB 2-16 No 
regarding Timolhy M. Russo 
RESULT: Granted 3/3/2015 HON JOSEPH KOLETSKY 

166.01 03/03/2015 C ORDEREP No 
RE.SULT: Granted 313/2015 HON JOSEPH KOLETSKY 

167 .00 0212012015 P OBJECTION TO REQUEST No 
PLAINTIFF'S OBJECTION TO OEFEN DANT' S FIRST SET OF 

REQUESTS FOR ADMISSION 

16B.OO 02125/2015 P MOTION IN L!MINE No 
TO PRECLUDE ATTORNEY MARK K. BRANSE FROM OFFERING AT 

TRIAL TESTIMONY ON HIS OPINIONS 
RE.SULT: Denied 314/2015 HON JOSEPH KOLETSKY 

16B.01 03/04/2015 C ORDERW No 
RESUI. T: Denied 3/412015 HON JOSEPH KOLETSKY 

169.00 02/26/2015 P TRIAL MANAGEMENT REPORT No 
Joint Court Trial Management Order 

170.00 02/26/2015 D OBJECTION No 
Defendanrs Objection to plaintiff's application to admit Timothy Russo, 

pro hac vice 
RESULT: Overruled 313(2015 HON JOSEPH KOLETSKY 

170.01 03/03/2015 C ORDER@J No 
RESULT: Overruled 31312015 HON JOSEPH KOLETSKY 

171.00 02/26/2015 0 MOTION IN UMINE No 
Defendant's Motion to Exclude Certain Documents 

172.00 02/26/2015 D EXHIBITS No 
Exhibits to Defendant's Motion in Limine 
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173.00 0212612015 D OBJECTION TO MOTION No 
Defendant's Objeclion to Plalntiffs Motion to Preclude Mark K. Branse 
RESULT: Sustained 3/4/2015 HON JOSEPH KOLETSKY 

173.01 03/04/2015 C ORDER@J No 
RESULT: Sustained 31412015 HON JOSEPH KOLETSKY 

174.00 02126/2015 D E:XHIBITS No 
Exhibit to Defendant's Objection • Unreported Case 

175.00 02/26/2015 D MOTION IN UMINE No 
motion to conduct site visit 

176,00 02126/2015 D MOTION IN LIMINE No 
molion to bifurcate testimony of Katharine Throckmorton 

177.00 02/26/2015 D MOTION IN LIMINE No 
motion to offer deposition testimony of Frederick Gahagan in lieu of live 

testimony 

178.00 02/26/2015 D EXHIBITS No 
Exhibit A lo 177 moUon to offer deposition testimony of Frederick 

Gahagan 

179.00 02127/2015 D MOTION FOR ORDER OF COMPLIANCE - PB SEC 13·14 No 
(INTERRIPROD-13-!!/13·9) 

180.00 0212712015 D EXHIBITS No 
Exhibit B to 179 motion for order of compllance 

181.00 03/02/2015 D BRIEF No 
Defendant Beverly Platner's Trial Memorandum; Statements of Law & 

Legal Theories 

182.00 03/02/2015 P BRIEF No 
Pretrial Brief of the Plaintiffs in Support of Plaintiffs' Claims against 

Defendant 

183.00 03/02/2015 P OBJECTION TO MOTION No 
Plaintiff's Oppos111on to Defendant's Motion in Limine to Exclude 

Documentary Evidence 

184.00 03/02/2015 P REPLY No 
Plaintiffs Response to Defendant's Opposition to Motion to Admit 

Counsel Pro I-lac Vice 

185.00 0310212015 p OBJECTION TO MOTION No 
Plalnliffs Objeclion to Defendant's Motion for Order of Compliance 

186.00 03/03/2015 D MOTION FOR ORDER OF COMPLIANCE .. PB SEC 13-14 No 
(!NTERRIPROO -13-6113-9) 

supptem~ntal motion for order of compliance 

i 87.00 03/09/2015 P MOTION FOR ORDER No 
Plalntill's Motion to Bifurcate Trial 
RESULT: Withdrawn 31912015 HON JOSEPH KOLETSKY 

i 87.Q1 03/0912015 C ORDER~ No 
RESULT:Withdrawn 319/2015 HON JOSEPH KOLETSKY 

188.00 03/09/2015 p WITHDRAWAL IN PART No 
Withdrawal or Subparagraphs 13c & 13h of Count 1 of PlalnUl'r's 

Second Amended Complaint (#123.00) 

189.00 03/10/2015 P WITHDRAWAi. OF MOTION No 
Plaintiffs Motion to Bifurcate Trial 

190.00 03/12/2015 p MEMORANDUM No 
POST TRIAL LEGAL MEMORANDUM OF ATTORNEY GENERAL 

191.Q{J 03/12/2015 p MEMORANDUM No 
Plalntfff, Lyme Land Conservation Trust, lnc.'s Claims of Law 

192.00 03/1212015 C OROERsJ No 
R!ESUL T: Order 3/1212015 HON JOSEPH KOLETSl<Y 

No 
DEFENDANT'S BRIEF RE: CLAIMS OF LAW 

D EXHIBITS No 
EXHIBIT TO DEFENDANT'S BRIEF RE: CLAIMS OF LAW . . 
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195.00 03/1212015 D EXHIBITS No 
EXHIBIT TO DEFENDANT'S BRIE:F RE: Cl.AIMS OF LAW 

196.00 03/12/2015 D EXHIBITS No 
EXHIBIT TO DEFENDANT'S BRIEF RE: CLAIMS OF LAW 

197.00 03/12/2015 D EXHIBITS No 
EXHIBIT TO DEFENDANT'S BRIEF RE: CLAIMS OF LAW 

198.00 03/1212015 D EXHIBITS No 
EXHIBIT TO DEFENDANT'S BRIEF RE: CLAIMS OF LAW 

199.00 03/1312015 D EXHIBITS No 
EXHIBIT TO DEFENDANT'S BRIEF RE: CLAIMS OF LAW 

200.00 03/20/2015 P AFFIDAVIT RE: ATTORNEY/COUNSEL FEES No 

201.00 03/2412015 D OBJECTION No 
DEFENDANT'S OBJECTION TO ATTORNEY'S FEES CLAIM 

202.00 03/24/2015 D EXHIBITS No 
APPENDIX TO DEFENDANT'S OBJECTION TO ATTORNEY'S FEES 

203.00 03/24/2015 D EXHIBITS No 
APPENDIX TO DEFENDANT'S OBJECTION TO ATTORNEY'S FEES 

PART TWO 

204.00 03/24/2015 P BILL OF COSTS No 
RESULT: Order 3126/2015 HON JOSEPH KOLETSKY 

204.01 03/26/2015 C ORDER iE:lJ No 
RESUI.. T: Order3126J2015 HON JOSEPH KOLETSKY 

205.00 03/24/2015 P AFFIDAVIT RE: ATTORNEY/COUNSEL FEES No 
of Pillsbury Winthrop Sllaw Pittman, LLP 

206.00 03/26/2015 C ORDERisJ No 
RESUI.. T: Order 3/2612015 HON JOSEPH KOLETSKY 

206.01 03/26/2015 C JUDGMENT AFTER COMPLETED TRIAL TO THE COURT FOR THE NO 
PLAINTIFF(S) 

RESULT: HON JOSEPH KOLETSKY 

207.00 03/3012015 C LIST OF EXHIBITS (JD•CL•28/JD-CL•28a) No 
Trial Exhibits 

208.00 03131/2015 D MOTION TO REARGUEIRECONSIDER No 
Defendant's Motion for Reargument pursuant lo P.B. §11-11 re docket 

entry numbers 192.00 & 206.00 
RESULT: Denied 411412015 HON JOSEPH KOLETSKY 

208.01 04/14/2015 C ORDER eP No 

RESULT: Denied 4/14/2015 HON JOSEPH KOLETSKY 

209.00 04/02/2015 P OBJE:CTION TO MOTION No 
PlainUffs Objection to Defendant's Motion for Reargument re Order 

Nos. 192.00 & 206.00 

210.00 04/15/2015 D MOTION TO REARGUE/RECONSIDER No 
Beverly Platner's Motion for Reargument Re Order Bearing Docket 

Entry No. 206.00 
RE.SULT: Deliied 711612015 HON JOSEPH KOLETSKY 

210.01 07/1612015 C ORDEReP No 
RESULT: Denied 7/16/2015 HON JOSEPH KOLETSKY 

211.00 04/24/2015 p OBJECTION TO MOTION No 
Plaintiffs Objectlon to Defendant's Motion for Reargument Re Order 

No. 206.00 
Rf:SU/..T: Sustained 7/16/2015 HON JOSEPH KOLETSKY 

211,01 07/1612015 C ORDERsJ No 
RE.SULT: Sustained 7/1612015 HON JOSEPH KOLETSKY 

212,00 04/2812015 D APPEAL TO APPELLATE COURT No 

213.00 05/21/2015 D MOTION FOR STAY No 
Defendant's motion per CGS §52-477 for stay of order to restore (Entry 

# 192.00 & # 206.00) 
RESULT; Order 6/9/2015 HON JOSEPH KOLETSKY 

AS 



213,01 06/03/2015 C ORDER@i.l No 
RESULT; Order 6/3/2015 HON JOSEPH KOLETSKY 

213.02 06/0912015 C ORDER®J No 
RESULT: Order 61912015 HON JOSEPH KOLETSKY 

214.00 06/03/2015 C JUDGMENT FILE No 
215.00 06/08/2015 P OBJECTION TO MOTION No 

Lyme Land Conservation Trust Inc.'$ Resp,;,nse to Defendant's Motion 
for Stay (Mellon #213,00) 

216.00 06/1012015 D MOTION FOR CLARIFICATION-COURT ORDER No 

217.00 06/16/2015 D CASEFLOW REQUEST (JO-CV-116) No 
RESULT.· Order 6/2512015 HON JOSEPH KOLETSKY 

217.01 06125/2015 C OROER&J No 
RESULT: Order 612512015 HON JOSEPH KOLETSKY 

218.00 06/1812015 D MOTION POR CONTINUANCE No 

219.00 06/2212015 P OBJE:CTION TO MOTION No 
Plalnliffs Objection to Defendant's Motion for Continuance 

220.00 06/22/2015 D MOTION FOR CONTINUANCE No 
RESU!. T; Denied 6125/2015 HON JOSEPH KOLETSKY 

220.0t OS/2512015 C OROEReY No 
RESU!. T: Dented 6125/2015 HON JOSEPH KOLE'fSKY 

221.00 07107/2015 P MOTION FOR PERMISSION TO WITHDRAW APPEARANCE Yes 
Motion to Withdraw Pro Hae Vice Appearance of Timothy Russo 
RESULT: Granted 7/9/2015 BY THE CLERK 

221.01 0710912015 C ORDER®' No 
RE:SUL T: Granted 7/912015 BY THE CLERK 

222. 00 0711312015 P BRIEF No 
Plaintiffs Brief and Proposed Orders with Respect to the Issues to be 

heard on July 14, 2015 

223.00 07114/2015 D DISCLOSURE OF EXPERT WITNESS No 
Defendant's IDENTIFICATION OF EXPERT WITNESSES FOR POST-

JUDGMENT RESTORATION HEARING 

224.00 07114/2015 D MOTION FOR CONTINUANCE No 
RESULT; Denied 7114/2015 HON JOSEPH KOLETSKY 

224.01 07/14/2015 C OROER&J No 

Rlf:SULT: Denied 711412015 HON JOSEPH KOLETSKY 

225.00 07/17/2015 C ORDER®' No 

RESULT: Order 7/1712015 HON JOSEPH KOLErSKY 

226.00 07/21/2015 P MOTION TO INSPECT No 
Motion for Access pursuant \o lhe Court's Order dated July 17, 2015 
RESU!. T:Wilhdrawn 7/2212015 BY THE CLERK 

227.00 07/21/2015 p APPEAL TO APPELLATE COURT No 
Last Updated: Parly Type· 08106/2015 

228.00 07/22/2015 p WITBORAWAL OF MOTION No 

229.00 06/23/2015 C AP PELLA TE COLI RT MATERIAL No 

230.00 07/29/2015 C APPELLATE COURT MATERIAL No 
second moilon for review 

231.00 08/06/2015 C AMENDED APPEAL No 

232.00 08{06/2015 D MOTION TO REARGUE/RECONSIDER No ! 
Defandnat's P.B. 11-11 Motion to rearg:uo Order·· Dickel Entry 225.00 

232.01 11/0912015 C ORDER@i.l No 

ReSULT; Denied 111912015 HON JOSEPH KOLETSKY 

233.00 08/0712015 D REPORT No 
Defendant's submlssion of planting plan 

234.00 08/0712015 D REPORT No I 
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Defendant's planting plan narrative 

235.00 08/07/2015 D REPORT No 
Defendants Plantlng Plan 

236.00 08/0712015 P REPORT No 
Plain!ifl's Planting Plan Submission 

237.00 10/06/2015 D CASEFLOW REQUEST (JO-CV•116} No 
238.00 11/09/2015 P MOTION FOR COUNSEL FEES No 

and Affidavit of Allomeys' Fees and Costs 
RESULT: Withdrawn 1/22/2016 BY THE CLERK 

239.00 11/23/2015 C ORIJERIW No 
RESl/L T: Order 11/23/2015 HON JOSEPH KOLETSKY 

240.00 11/24/2015 D APPEAL. TO APPELLATE COURT No 

241.00 03/26/2015 C JUDGMENT FILE No 

242.00 01/22/2016 P WITHORAWAL OF MOTION No 
(#238.00) Plaintiffs Appllcat!on for Post-Judgment Attorney's Fees 

dated November 9, 2015 

243.00 0211612016 D STJPUL.ATION No 
S1ipula1ion Regarding "land Swap" [restricted driveway area for 

unrestricted area] 

244.00 02/1612016 D MOTION FOR ORDER No 
Joint Motion for Order in Accordance with Stipulation (re ·Land Swap'~ 
RESULT: Granted 2/17/2016 HON JOSEPH KOLETSKY 

244.01 02/17/2016 C ORDER®' No 
RESULT: Granled 2117/2016 HON JOSEPH KOLETSKY 

245.00 02117/2016 f' MOTION FOR COUNSEL FEES No 
Plainlifl's Application for Post.Judgment Attorney's Fees 

246.00 02/17/2016 P BILL OF COSTS No 
Plain!lfl's Supplemental Bill of Costs 

Scheduled Court Dates as of 03114/2016 

KNL-CV09-6001607•S. LYME LAND CONSERVA TtON TRUST, INC. v. Pl.A TNER, BEVERLY Et Al 

# Dato Time Event Oescril:!i;ion Stallls 

No Events Scheduled 

Judicial ADR events may be heard in a court that is different from the court where the case is filed. To 
check location information about an ADR event, select the Notices tab on the top of the case detail 
page. 

Matters that appear on the Short Calendar and Family Support Magistrate Calendar are shown as 
scheduled court events on this page. The date displayed on this page ls the date of the calendar. 

All matters on a family support magistrate calendar are presumed ready to go fo,ward. 

The status of a Short Calendar matter is not displayed because it is determined by markings made by 
the parties as required by the calendar notice$ and the £i.Yll@ or family@ standing orders. Markings 
made electronically can be viewed by those who have electronic access through the Markings History 
!ink on the Civll/Fami!y Menu in !:-Services. Markings made by telephone can only be obtained through 
the clerk's office. If more than one motion is on a single short calendar, the calendar will be listed once 
on this page. You can see more information on matters appearing on Short Calendars and Family 
Support Magistrate Calendars by going to the Civil/Family Case Look-Up@ page and Short Calendars 
By Juris Numben:§1 or By Court Location@. 

Periodic changes to terminology that do not affect the status of the case may be made. 
This list does not constitute or replace official notice of scheduled court events. 

Disclaimer: For civil and family cases statewide, case information can be seen on this website for a 
period of time, from one year to a maxlmum period of ten years, after the disposition date. lf !he 
Connecticut Practice Book Sections 7-10 and 7-11 give a shorter period of time, the case information 
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will be displayed for the shorter period. Under the Federal Violence Against Women Act of 2005, cases 
for relief from physical abuse, foreign protective orders, and motions that would be likely to publicly 
reveal the identity or location of a protected party may not be displayed and may be available only at the 
courts. 

copyrtght g;, 2018, Stille o! Connecifcut Judicial Branch 
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WALLER, SMITH & 
PALMER, P.C. 

Counselors at Law 
52 Bugell<°' O'Neill Orive 

P.O. Box 88 
New London, CT 06320 
Thl. No. (860) 442-0367 

Juris Number 659? .S 

NO. KNL-CV-09-6001607S 

LYME LAND CONSERVATION 
TRUST, INC. 

vs. 

BEVERLY PLATNER 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

NEW LONDON AT NEW LONDON 

OCTOBER 13, 2010 

PLAINTIFF'S REQUEST FOR LEAVE TO AMEND COMPLAINT 

In accordance with Practice Book §10-60, the plaintiff requests leave to amend 

its Complaint to withdraw the Declaratory Judgment claim against the defendants 

Joseph G. Standart Ill, Clinton S. Standart and Beverly Platner and to add a count 

against Beverly Platner for violations of the Restrictive Covenant as per plaintiffs 

Amended Complaint annexed hereto. 

THE PLAINTIFF, 
Lyme land Conservation Trust, Inc. 

Tracy M.C lifns 
Waller, Smith & Palmer, P.C. 
Its Attorneys 
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WALLER, SMITH & 
PALMER, P.C. 

Counselors nt Law 
52 Eugene O'Neill Drive 

P.O. J3o,; 88 
Now London, CT 06120 
Tel. No. (860) 442-0367 

Juris Number 65975 

CERTIFICATION 

This is to certify that on this 13th day of October, 201 O a copy of the foregoing 

has been sent by first class, United States mail, postage prepaid to: 

Santa Mendoza, Esquire 
111 Huntington Street 
New London, CT 06320 

John R. Lambert, Esquire 
25 Trumbull Place 
North Haven, CT 06473 

Cooper Whitney Cochran & Francois 
51 Elm Street 
P.O. Box 1898 
New Haven, CT 06508 

Tracy~.V/,Lr 
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WALLER, SMITH & 
PALMER, P.C. 

Counselors At Law 
5:2 Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 
Tel. No. (860} 442·0367 

Juris Number 65975 

NO. KNL-CV-09-6001607S 

LYME LAND CONSERVATION 
TRUST, INC. 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

vs. 

BEVERLY PLATNER 

NEW LONDON AT NEW LONDON 

OCTOBER 13, 2010 

PLAINTIFF'S AMENDED COMPLAINT 

1. The Lyme Land Conservation Trust, Inc. is a Connecticut non-stock 

corporation with a principal place of business in the Town of Lyme, County of New 

London, and State of Connecticut (the "Land Truse). 

2. The Land Trust is a charitable organization qualified under Section 

501(c)(3) of the Internal Revenue Code, whose purposes include the conservation of 

!and and water areas. 

3. The Land Trust has also been known in 1981 as the "Lyme Conservation 

Trust", at other times the "Lyme Land Trust", and the "Lyme Land Conservation Trust." 

4. The Land Trust is the holder and owner of a Declaration of Restrictive 

Covenants conveyed to it in the name of the Lyme Conservation Trust on November 

25, 1981 and recorded on December 21, 1981 In Volume 71, at Page 223 of the Lyme 

Land Records, a copy of which is attached hereto as Exhibit A. In 1981 and thereafter 

the plaintiff was often known as, and referred to as, the "Lyme Conservation Trust". 
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5. The Declaration of Restrictive Covenants is a "conservation restriction" as 

defined by section 47-42a of the Connecticut General Statutes and is hereinafter 

referred to as the "Conservation Restriction". 

6. The Conservation Restriction was conveyed by Paul B. Selden, the then 

owner of real property, a legal description of which is set forth as Exhibit A to the 

Conservation Restriction. 

7. By virtue of the conveyance of the Conservation Restriction all 

subs~quent owners of the property described in Exhibit A hold title subject to its terms, 

conditions, and restrictions. 

8. The Defendant, Beverly Platner, is the current owner of 66 Selden Road, 

Lyme, Connecticut (the "Platner Proper.rt) by virtue of a Warranty Deed dated May 1, 

2007 and recorded on May 3, 2007 in Volume 139, at Page 913 of the Lyme Land 

Records, a copy of which is attached hereto as Exhibit B. 

9. The real property subject to the Conservation Restriction is identified as 

"AREA 'B' RESTRICTED AREA AREA= 12.6 Ac." and "AREA 'B' RESTRICTED 

AREA AREA= 4.3 Ac." on a plan entitled: "LAND OF PAUL SELDEN LYME, CT 

SCALE f' = 100' DATE 5122/81" Richard W. Gates, Land Surveyor, Main Street, 

WALLER, SMITH&. Centerbrook, Conn., a copy of which is attached hereto as Exhibit C (the "Protected 
PALMER, P.C. 

Counselors at Law I Areas"). 
52 Eugene O'Neill Drive 

P.O. Box 88 
Now London, CT 06320 
Tel, No. (860) 442-0367 

Juris Number 65975 

2 
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WALLER, SMITH & 
PALMER, RC. 

Counselors al Law 
52 Eugene O'Neill Drive 

P.O. Box 88 
New London, er 06320 
Tel. No. (860} 442,0367 

Juris Number 65975 

10. The Protected Areas consist of substantial portions of the Platner 

Property. 

11. Section 3.6 of the Conservation Restriction gives the Land Trust the right 

to recover all court costs and reasonable attorneys' fees in the event that it brings an 

action to enforce or prevent an anticipatory breach of the Conservation Restriction and 

any relief is granted in its favor. 

12. Upon information and belief, visual inspection and according to the 

defendant Beverly Platner's January 9, 201 D Application to the Conservation 

Commission and Inland Wetlands Agency for the Town of Lyme, she has violated 

and/or intends to violate the Conservation Restriction by engaging in the following 

activities in or upon the Protected Areas: 

(a} Construction of a relocated driveway within a portion of the 

Protected Areas, which requires the destruction of vegetation, excavation and/or 

removal of materials, depositing of materials, and operation of vehicles in the 

Protected Areas, in violation of Sections 1.2, 1.3, 1.4 and 1.6 of the Conservation 

Restriction. 

(b} Construction of "a fire department dry hookup" within the 

Protected Areas, which requires the excavation and/or removal of material, 

destruction of vegetation and operation of vehicles in the Protected Areas, in violation 

of Sections 1.1, 1.2, 1.3, 1.4 and 1.6 of the Conservation Restriction. 

3 
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WALLER, SMITH & 
PALMER, P.C. 

Counselors at Law 
52 Eugene O'Neill Drive 

P.O. Boz ll& 
New London, CT 06320 
Tel. No. (860} 44'.l.-0367 

Juris Number 6597:S 

(c) Change of the grade within the Protected Areas to the east and 

west of the driveway near its entrance to Selden Road, which requires the placing of 

materials and destruction of vegetation in Protected Areas, in violation of Section 1.3, 

1.4 and 1.6 of the Conservation Restriction. 

(d) Cutting and thinning the forest and/or the forest understory in 

that area identified as "Large Hardwood and Shrubs" on Exhibit D without the 

plaintiff's determination that such activity is necessary or appropriate to carry out 

beneficial and selective non-commercial forestry practices in violation of Section 1.7 

of the Conservation Restriction. 

(e) Destroying existing natural and native grasses and vegetation in 

the Protected Areas and replacing them with lawn and ornamental landscaping in 

violation of Section 1.4 of the Conservation Restriction, 

(f) Constructing, maintaining and using improvements and 

structures such as irrigation pipes and watering systems in the Protected Areas in 

violation of the Conservation Restriction. 

(g) Interfering with the plaintiff's right to inspect and document the 

condition and boundaries of the Protected Areas in violation of Section 3.1 of the 

Conservation Restriction. 

4 
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WALLER, SMITH & 
PALMER, P.C. 

Counselors at Law 
52 Eugene O'Neill Drive 

P.O. J3ox. 88 
New London, CT 06320 
Tel. No, (860) 442-0367 

Juris Number 6S975 

WHEREFORE, the Land Trust claims: 

1. The following injunctive refief against the defendant Beverly Platner and 

her agents, servants and employees, pursuant to C.G.S. §47-42c, including a 

permanent injunction against the defendant Beverly Platner and her agents, servants 

and employees restraining them from taking any further action to Implement any of the 

following in or upon the Protected Areas: 

(a) the construction of a relocated driveway within the Protected 

Areas and associated improvements as set forth in paragraph 12a of this Complaint 

(b) the construction of a fire department dry hookup within the 

Protected Areas as set forth in paragraph 12b of this Complaint. 

. (c) changing the grade within the Protected Areas as set forth in 

paragraph 12d of this Complaint. 

(d} cutting and thinning the forest understory in that area identified 

as "Large Hardwood and Shrubs" on Exhibit D without the plaintiffs determination 

that such activity is necessary or appropriate to carry out beneficial and selective 

non-commercial forestry practices as set forth in paragraph 12(e} of this Complaint. 

(e) performing any of the activities described in paragraphs 12e -

12g of this Complaint. 

2. A permanent injunction pursuant to C.G.S. §47-42c, requiring the 

defendant, Beverly Platner to do the following: 

5 
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WALLER., SMITH &. 
PALMER. P.C. 

Coun£elors at Law 
52 Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 

TeL No. (860) 442-0367 

Juris Number 6$975 

(a) Relocate and restore the driveway and associated Improvements 

as described in paragraph 12a of this Complaint to a predominantly natural, scenic or 

open condition or in agricultural or forestry use consistent with the stated purpose of 

the Conservation Restriction. 

(b) Remove the "fire department dry hookup" as described in 

paragraph 12b of this Complaint from the Protected Areas and restore the area in 

accordance with the Conservation Restriction. 

( c) Restore the grade as described in paragraph 12c of this 

Complaint to its pre~existing condition and restore the area in accordance with the 

Conservation Restriction. 

(d) Restore the Platner Property to its condition prior to the 

defendants actions as described in paragraphs 12e - 12f of this Complaint. 

3. An order directing the defendant, Beverly Platner, to permit the plaintiff: (i) 

to make annual inspections of the Protected Areas, (Ii) intermittent inspections of the 

Protected Areas upon reasonable belief of the occurrence of activities prohibited by the 

Conservation Restriction, and {iii) to document the condition of the Protected Areas with 

photographs and other forms of visual media all free from unreasonable interference. 

4. An order directing the defendant, Beverly Platner, her agents, servants 

and employees, to refrain from violating the Conservation Restriction in the future. 

6 
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WALLER, SMITH & 
PALMER, P.C. 

Counselors at Law 
52 Eugene O'Neill Drive 

P.O. Box88 
New London, CT 06320 
Tel. No. (860) 442-0351 

Juris Number 65975 

5. An order directing the defendant, Beverly Platner, to reimburse the Land 

Trust for ail expenses and litigation costs it has incurred in bringing this action, including 

reasonable attorney's fees, pursuant to Section 3.6 of the Conservation Restriction. 

6. An order that the Court exercise continuing jurisdiction over this case until 

the defendant, Beverly Platner, has fully complied with the terms of the judgment. 

7. Such other orders and further relief as justice and equity require. 

THE PLAINTIFF, 
Lyme Land Conservation Trust, Inc. 

By: HJJdl/1 · @). 
Tr cy M. ·olhns 
Waller, Smith & Palmer, P.C. 
Its Attorneys 
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WALLER, SMITH & 
PALMER, P.C. 

Counselors at Law 
52 Eugene O'Neill Drive 

P.O. Box 88 
Now London, CT 06320 
Tel. No. (860) 442-0367 

Juris Number 6S97S 

CERTIFICATION 

This is to certify that on this 13th day of October, 201 O a copy of the foregoing 

has been sent by first class, United States mail, postage prepaid to: 

Santa Mendoza, Esquire 
111 .Huntington Street 
New London, CT 06320 

John R. Lambert, Esquire 
25 Trumbull Place 
North Haven, CT 06473 

Cooper Whitney Cochran & Francois 
51 Elm Street 
P.O. Box 1898 
New Haven, CT 06508 
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CECLARP.T!Olt OF RESTRICTIVE COVcN!\~TS 

THIS !SA DECLARATIO/l of restrictive covenants JUat.le by PAUl. i;. 

SELOEN, of ltel'I York, llew York (hereinafter referr~u to as thu "Gran tor•), 

in fa~or of, and inforceable by, the LYME C011SERV/\T10H TRUS'l, of Ly"", 

Connectfcut (hereinafter referred to as the "Grantee."), 1n which the 

Gran\or stipulates as folloW$; 

A, The Grantor is the ow~er of a certain tract of real estate 
n1ore particularly described 1n Exhibit "A" append~d. horeto; 

8. The Grantor desires to impolil> certain consenal.1011 
restrictions upon certain portions af said land, which portions are 
delineated and designated as "Area 'O' Restricted Ania" upon • cel'tain niap 
entitled "I.and of Pa111· Seideo Lyme, Ct," dated MW 22, 19~1 and prepared 
~Y Richard W. Gates, Land Survey,r (which pnrtions. are heruinafter raferrod 
to as the "Protected Anlos-"), for th~ ben~rrt of the Grantee and its 
suceessors and ass19ns1 and 

C. ihe Grantor further de,ires to grant to and confer upon the 
Grante~ the power and. r1ght to en.force said restrictions. 

1'1011, TllEREFORE, the Grantor, for i)imself an~ his lleirs and 

assigns, hereby de~]ares that tlle Protected Areas are, ~nu sh~ll uu, held 

and conveyed by him u.P<ln and subject to the Y.Mtrlclion~ l\cn;lnafte1· sot 

forth, 

I. 
RESTRlCTWNS 

l.l. llo buHqfng, sign, ,outdoor a~vertisit1u disf>lay! !llObilo 
home, utility pole or other temporary Qr pern,~nent 1truct11re ,nll be 
constnli:ted, placed or permitted to remain upon the Protected Areas. 

l. 2, Ho son, loam, peat, sand, grave-1, rock or otller miniu-.11' 
substance, refu1e, trbsh, vehicle bodies or parts, rubbish, uebr1s,.Junk, 
or other waste material will be pliu;eij, stored or perlllitted to remafo. 
thereon, 

l,3, fill soil, loam, peat, sand, gravel~ rock, miner.at substa1,ec 
or other earth product or ll!llterial shall be el(cavated or relllOYl!d therefroo,. 

1,4, No trees,· grasses or other vegetation thereon shall be 
cl.eared or otherwl se destroyed. 

: i " 
;·· ...... .. ; :~~. L;~·. 

·E811Ilttr A 
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1.5, llo activities .or uses &hall be conaucted thereon'whkh a~e · 
detrimental to drainage, flood control, water conHr'vatian, erosion 
contro1, sai1 con?ervatlon, fis~ and wlldlffo or habitat pres~rvation. 

· 1.11. No snowmobiles, dune buggtes, motorc:,c1es, nll•terralo 
v~hic1es or other vehicles of any kind shall be operated thereon. 

. .. 1.7. ·,;~cept as may otl1erwlse be necessary or appropriate, as 
determined by, the Grantee, to. carry out banefictal and selectiv, . 
non-commercfal forestry practices, all woodland ·thereon shall b~ kept In a 
~tato of natura1 wilderness • 

. 1.8. No hunting (as di~t1ngu1shad, 1n the opinion of the 
Grantee, from ecc.lo9ically necessary or appropriate practices of anla~l 
PQpulation contl'Ol) shall be carried on thereon. 

1.9. · l!o boat ,enters, docks or other such hndings shall be 
located or used thereon. 

I 
II. 

RESERVATIONS 

Anything. in ARTICLE I above to the contrnry notwHhstanding, the I· Grantor re'Serves tQ himself and his heirs ~nd assigns the following rights 
ip and upon ths Protected Area&: 

2.1. To create and m~intain views and sight tines from 
l'>!sidential property of the Grantor by the selective cutting, pruning or 

trinm1ng of. vegetatioh, provfded that sueh action shall not have a 
s1gn1fkant odverse impact upon the Proteat~d AreH. 

2.2. ·To conduct and enoage in the ·cultivation and harvesting of 
crops, flower$ and !lay; the plant!t1g of trees and shrubs and the mowing of 
grass; the grazing of livestock; and the construction and maintenance of 
fences lH!Cl!S5ary in connection therewith. ' 

2.3. The cultivation and harvesting of forest products in' 
o.ccordonce with sound noo-conmercial rorestrY practices. 

2.4. To mafntaln, repair, reconstruct and nplace any utility 
po1es and associated appurtenancos thereto located 111ion the Protected Areas· 
at the effective dote hereof. 

. 2,5. To continue the use of the Protectetl Areas for all purposes 
11ot inconsistent with the rtlstrfctlons set forth in J\RTI.CtE T above. 

Ill. 
MJSCEUA«EOUS • 

3,1, The Granti:;e shall have, and ls hereby grantcd,,a· right of 
~ccess to the Proteetru! l\reas, upon reasonable notice to th11. Grantor, hls 
heirs ijnd assigns, for the purpose qf .inspectlng the Rrot~cted J\reas and 
deternrlning compltance with the restrictions hereinbefore set forth • 

3.2. The covenants herein s~t forth sna\i be re~, covenant$ 
which shall run with and shall burden the Protected Anias and all parts 
ther<!of in perpetuity. · 

- 2 -
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3,3, TM pul"j)ose of these r11strlctlve covC!nants is to as$ure 
retention of the premises pred0111inantly in their 11atu·a.\, scenic or OJJl!n 
condition and in agricultural, farmln9 1 forest and 01-.;;n space usu a11d to 
assure compet~nt, conscientious. and effective preservation mid ~,ana~em<ml 
in sueh c0/ld1tion.and use. Said restrictfons are i•t~nd~<I as "conserv~tio,1 
restrictions'' as, t]Jilt tenn is defined in Section ~1-42a of the Conm,ctlcut 
Ceneral S.tatutu. 

,.~. The Grantee ls an exempt orgooliation referred t1,1 In 
Section 5Gl(el{3) of the lntuna1 Revenue Code •nd thu 1;,str!eti,.,ns herein 
fllljlosed are intended to ln1ple111ent the public pol l,y expru~sed in Section ,,a-1 of the Connecticut General S.tatutes, and ari? for "publ le" ·and 
"charitable" pur~oses as those terns ire used in Sectiou ~!.-97 of tho 
Connecticut Gener<}} Statutes. The rights of the Grantee h~re.under shal 1 
not be assignable by the Grant<le except to an organil.ution exenlf)t fru111 
Federal income Tax under Section 501 (c)(3)·of. the Internal Revcnut Code 
havfo9 substantjally the same purposes to be promoted or c.rrled out a, th~ 
.Grantee. 

j,5, It Is expn;ssly a~recd that a breuch of this covenant in 
rosptct of any restrlctlcn herein set forth may be enforced by the Grantl!e 
by fojunct1ve relid and that no action at la1t for damages or otherwise 
shalt be considered an adequate remedY, for any such breach. The failure of 
the Grantee, its succe$sors and assigns, to exercise a~y remedial right 
shall not consttt~te • waiver of any defau,t in the obiervance or 

. perfal'll!ance thereof and sllan n"t relieve or ~xcuse any person from the 
obl lgation to observe ahd perform such covenant. . · 

3.6. ff any action, whether ~t law 01· 1n equity, sha11 b• 
brought to enforce the covenant trfsing pl\rsuant to this dcc1aret1on or to 
provent an anticipatory broach .t11urcuf, artd lf-••'Y ru\fof i~ ur•nt~~ in 
favor or the plaintiff in said 11ctfon, the <!cfcndant, ur ·a11 dcfonda!lt« 
Joliltl;i and severa11;i, shill be oblig~d to pay all court costs and tho. 
rusonal,le attorneys' fees of tha plafnti-ff tlum,ln anc! jucJ9111,mt therefor 
niay b~ entered in the s-arnc proceeding. · 

l,7. Each of tile rest~tctlo.ns h~rc1nbeforc s«t. forth sluil_l .be 
considered severable and, if ilnY one or more of them shall be held 
u.nenf<irceable in who1e. or In part, the effect of ,och decision $h~ll b11 
HmHed to the particular restriction or restrictions held t~ be 
unenfor~able ~nd all other restr\ctions shali cont1nuc tu be sep~rately 

~ and f!-(111 binding and effective. · 

IV. 
AHENDMENT 

4.1. This declaration may be amended by the ad,l!tlon, deletion 
or rnodificution of any Of the restrictions or other p1"Qvi~ions herein 
contarn~d or otherwlse by the l)rantor and the Guntee, provided thut any 
su~h mnendment ihall J;e embodied. in a writing executed by both the Grimtor 
and the Grantee and recorded in-the,L;,rre La~d Records. 

• 3 • 
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v. 
EFFECTIVE Dl\TE 

· · · · 5,1. The effective date af this declaration of restrictive 
covenants shall _be the date upon ~hich thls ~ritin9 is record~d 1n the L~~ 
land RecarrJS. 

IN WITNESS WHEREOF, PAULS, SELOER has hereunto set hfs hand and 
sea·i tllh t,("" day of ~ , 19S1, 

Witnessed by: 

STATE Ol' ~ r,,,.,,, ~~J?.r.:, ( 

COUNTY OF ~ 11,.,;dotu!.-) 
ss. 
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lQH~ AND JEltH!-Nli 

E~HIBlT "A" 

A certain p{ete nr p<1rcel of land located on the southerly side of Selden 
119•d 111 LYmo, Connectic.ut, •nd more parti<:uiorly boundod and di:,sGr1bctd as 
·mllows: 

:::·,:; ·" 
:{, 

Oegfonln~ at a point in the northerly t,outtdary of th;; 
premises herein described ac a po1nt lllilrked by a . 
mer~stone, and thence run tne follow.fog courses an~ 
distances: (I) South so• 39' SO" West, 410,33 feat to a 
point l\lilrked by M iron pipe; (2} South 50' 39' .5,ll'' West, 
SO fee or less, to the waters of the Connecticut 
River; southerly alonl) the waters of tlle Comiecticut 
River, feet,' R!Qte 11r less, to a point; (4} 
~outheasterly, easterly and northeasterly al<ln!l the 
i-li!'ter.s of tlie Connecticut !liver ii/Id Selden Creek, 950 
feet, more or leu, to a point; {5) northerly aod 
northwesterly along the waters of Selden Covu, 210 feat, 
mre or less, to 11 bulkhead; (6) northeasterly along the 
wa.ten of Selden Cove and said bul~head, 154 feet, more 
or less, to a point; (7) northerly, nortln1ester·)y, 
northeasterly, southe&sterly and ea&terly along the 
waters of Selden Cove, B(IG feet, more or less, to a 
~oint; (8) llol"th 12• 44'·46" I/est, along land now or 
forr,ierly of Louh~ II. Russell, .46,44 feet to a point; (9) 
/lorth 15° 23' 15!' I/est, along s~id Russell land, 146.64 
feet to a polntl (10) North u• 4!1' 22" !fest, along said 
nusse11, land, 30.39.feet to a point; (ll) north 16• 34' 

·34u We,st, along said Russell land, l31l.Ol feet to a 
point; i)Zl Soutll so• 28' 26" West, 13.88 feet to• 
potnt·~ 13 South 49• 5"3' ~S" \lest, 45.12 fuet to a 
polnt; 14 s'outh s2· 05' 01" Ile.st, 62,46 feet to a 
point; l5 South 53• 27' 11" West, 70.03 feet to a point 
marked by a merestona; (16) southwesterly 1n the arc of 6 
curve to the left, having a radlµs of·2!i feet, an arc 
distance of Z6,20 feat to a point milrked by a nmre$tlme; 
(11) >1est•rly 1n the are of o curve to tho 1·i9ht, having 
a tadlu~ t>f 80 feet, an arc: dt.tance of 69,80 feet to a 
point mli,rl(ed b~ a merestone; 00) South 43• 04' 09" west,. 
44,91 feet to a point marked by a mereitone; (19) 
westerly lo the- ~r.c of ~ curve to the right, having a 
radlils of 430 feet, an ere dhtan<:ll of 147.31 rn,t to a 
point marked by a merestone; (20) Sol/th 62° 41' oO" ll<!st, 

· 201.24 feet to a point marked by a me;restonei (21) 
westerly in the •re of a curve to the right, having a 
radius of 471,W feet, an arc distance of 112.88 feet t(? 
ij point marked by a merestone; (22) northw.iscerly In the 
~re of~ curve to the right, having a radius of 190 feet, 
an are distance of 82 feet to a point mar~ed by a 
111ere$tone; (23) South 69° 42.' SO" \!est, 2-2.4~. feet to the 
pofat·;md p.lace of beginning. 

Said. pretnlses are t~e same and,~ll the same premises 
de:scrfbed 111 a eert41n (!u1t-Clafm Oeed from llfchar<I l. 
Selden to Paul B. Selden dated <luly 24, 1981 and recorded 
in V!>l_vme· 70 .at Page 101!3 of the Lyine l~nd Re~ords. 

-~--.. --·"--.......,----
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.~E" :1¥1tlt A!le Sl!WtnC 

· Sald J)N!/il!ses are sho>ln on a c:erta ln map entitled •Land 
of Paut Selden Lyme, Ct," dated !-lay 22, l98l and 
prepared by Rfehard I(, Gates, Land Surveyor, which map fs 
tiled or to be ffl e.d fn the off lee of the l.,l(lOe TOW!! 
Clerk. 

~r;;:·.;::r,, !:l•,&1.I .. $'1 'lfr~SJ:i.M . 

. ·Ar~!J ~;!:CORDED B.Y M6~11'f(, Y~tM 
'A1TF.~i; TOWN CLERK. 

. < •, .· ·~ . ,, ... 

·:. . ... 
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VOL If,'/ PAGE "}(3 

WARRANTY DEED 

To trll Peuple tu Whom thl!J« Prts~nts :hall Come, GruJblg: 

Km:,w Y11, That, We, GER.AR.lJ J. LA WR.ENCE aod FLEUR HAHNE LAWRENCE, 

ofLyme, Comecticu~ for the co!lllideratlon ofFOUR MILLION DOl.LARS ($4,000,000.00) 

=iv':(1 to our full satisfaction of BEVERLY PLATNER, of Guilford, Connecticut, do give, 

grant, bargain, sell 2t1d confiml Wito the .. id Beverly Platner. 

SEE SCHIIDUl'..E A A'l'TACIW> HERETO AND MADE A PAR\f BEREOF. 

To H1t11e am! to l{oftt !he abovt granted and b:ugaincd premises, with lhe appurtenll!lces 

thereof, unto the said GrantCil, her heirs and assigns forever, to he. l!lld their owo proper use :md 

beltoof. 

A.11d. Also, We the said Grantor: do for ourselves, our heirs, executors and administrators, 

covenant w[th the said Grantee, her heirs and assigm, th•t Al md until the ensealing of!hese 

pres~nts, we are well seized of the premises, ais a good indefeasible estate in FEE SIMPLE; and 

have good right to Ila.gain and •ell the same in manner and fon:n as ls above written, and that the 

same is freo fuim all incllnlbrarn::es wbatso over, except as hemnbefore mentioned. 

heirs, executQrS llnd adminis!t:alors for,,vei: to W AIUlANT AND DEFEND tho above granted 

and bmglli:ned premises to her the said Grantee, her heirs and Msigns, agai!l$t all claims and 

demands whatsoever, except as herelnbefure mentioned. 

In WI mess Wlttr4'1{. We have hmu:nto set our hands and seals this 1" day ofMay, 2007. 

Signed, sealed and delivered 
in the prescn"!' of 

P:, Jo'-, 1)7'6; ,t;:, 

Conveyance Tax Recalved 

~/ ~etkofl..yme 

~ .f//0,lf'n 

Conveyance Tax Received 
~. 

Tow~"",,.., , . 

EXHIBIT B 
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A 30' drainage. easement as show'll on a lffit'/ey entitled, "Land of Paul Selden L)'llle, CT" dated 
November 7, 1985, prepared byRich:!rd W. Gate:. and filed in the office of the Town Cl•rk of 
Lyme i.u. File 116, A-5. 

Notes, facts, conditions '2!ld easements as shown on !be above-referenced map. 

ltipa.tfan right:. of' others in and to Selden Cove, Selden Creek, Connec1icut River and any water 
which runs through or abuts aid propercy. 

The proi'isioru; of 311 governmental law,, orolnanee:, regulatiooo and order& .ipplicilble lo the 
preinises•or to the use lhe:teof; real property taxes we11,ed in re.-pect of the ptemise: by the 
Town of Lyme on the List of October l, 2006. 

Ref~ence may also be had to a plan entitled: 

"ResubdMsion l'lm Lot 2 ALBERT W. SELDEN, ET AL Showing Proposed LOTS 2, 3, 4, S & 
6 Selden Road - Lyme, Conneeticut bate February 4, 1977, Scale I" - l 00"' revised to 
December 30, 1982, Angus l'.. M'.cDonald & Associates, mo. Engincc."S- l'lnnnm- Surveyolll 
Old Saybrook, Connecticut, 
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VOL 
SCHEDULE A 

All lhat certain pieac or parcel of land, with U.e buildings and improvements fheroo'l, localed on 
the southerly side of Selden ~l!d in !he Town of Ly.me, County of New London and State of 
Connecticut;. '2!1d shown on a certain map l!lltilled "Land of Paul Seldeu Lyme, CT." dated 
November 7, 1985, and prepared byRiclwd W. Oat", land sutveyor, which rnap ison file (File 
i/(5, A-5) in the office ofthe Lyme Towu Ciro;. Said Parcel o{land being more pruticululy 
bOUAded and described u follows: 

Beginll.lng al a point in the northerly bcundruy of!he premises herein described at a point marked 
by a mete1itone, and thenee run 1he following counes and disumcas: (I) Soul.b 50 degrees 39' 50" 
We,;t; 410.33 feet lo a point 11u1.1ked 'oy an iron pipe; (2) South SO degi:eea 39' 50" We:.t, 80 feet, , 
more or l0$s to lite waters of the Colllleeticut River; (3) southerly ,\long U.e waleis of!lte 
Conne<:ticut River, 8d0 feet, more <ir less, to a point; (4) southeasterly, easterly and norlheas!crly 
along !he waters of the Connecticut ruver lll'!d Seldon Creek, 950 feel, more orless, to a point; 
(:5) northerly and 11onhw0$!erly alo11g !he wa!el:$ of Selden Cove, ZlO fe¢t, more or lcsi: to a 
point; (6) northwesterly along lhe waters of Selden COVIO md a bulkhead, 154 feet, more or less, 
lo a point (7) northerly, northwest•rlyand northerly along the waten of Selden Cove to lhe point 
where the northeasterly boundaxyline of30' dnlinageeasement shown on said map intersects lhe 
waters of Selden Cove; (S) northwei!erly and northerly along tbl: northeMterly boundary of laid 
30' drainage casemcntto a point in the southerly line of S!\ldon Road M shown on said map; (9) 
south62 degrees 41' SO" West, along the southerly line ofSeldebRoad 30 feet to a point marked 
by amcrestone; (10) westerly in the Me of a curve to the right, having a radius of 417.18 feet, an 
aro distance ofll2.S8 feet to a poiol madced by a mercstoo<:; (11) notthwestei:ty in lhe w: ofa 
cl!l'Ve to the right, having a rad!usof 190 feet,m arc distance of 53 feet more or less to a point; 
(12) northwesterly in flu: = ofa. Clll'\'C to lhe right, having a radius of 190 fut, a.ru.rc dlstaru:e of 
82 feet lo a point; (13) nm:thy,tlltodyin lhe arc oh curve to tbll right, having a radius ofJ90 
feet, an are distance of 42 feet to apoint:rruirked bya m~tone; (14) South 69 dcgReS42' so· 
West, 21.43 feet to the point and place ofbcginning. 

Being the same premises d~cribed in a Wammty D"cd from Riehard H. Wbitel!Clld n/JiJ• 
Ricba:rd H. Whitehead, m and RosaG'rrona•Whitehead a/k/a Rosa. Girona WhiteherultoGerald 
J, Lawrence and Fleur Hahne La.wt= dated March 11, !9!n, and recorded.in Vollllll~ 103, 
Page.802 of the Lyme Land Records. Alro being !ho same prtmUes demibed in Quit Cl.um 
Deed from Gerard 1. Lawxenee to :F~ur'f!ahne Lawrence ilated March 14, 1997, and recorded in 
Volume 103, Paga 806 of said I.mid Records; and in Quit Claim Deed from Flour Hllhne 
L1t=nc= to Gerard :S. Lawrence and Fleur Hahne Lawrence dated lMustY 9, 2003, andreeoroed 
in Volume 122, Page 236 of said L:>ttd Records. 

Said premises am conveyed subject to: 

A cert!in Deolaratioo of Restrictive Covenants in favo, of and enforceable by tile L)'llle Land 
Coru:ervetioo Ttu£1: dated November :ZS, 1981, l'.lld recorded in Volume 71 at Page 223 ofth• 
Lyme Land Records. 

The rights of otbm to use th!! paved driv,:way located on the ptomi•<:11 herein lllld which 
drivewayroni. in a southeasterly di.rel;liol\ to !hedoel(. p11Ved area and hoat launcl!lng axca 
ftontinJrSelden Cove, as a me.1111 ofingr.ess ll!ld egress to lheafunm.id dock, paved area and 
boat la11ncblng area; and to the right• of others to \lsothe aforesaid dock, paved area and boat 
launching area as of record ·,pp ears; and togetlterwith all rights which the Grnntou have to 
,cquire others to contribute to 1he cost of maintenance of so.id areas, (Reference lll•Y be bad to 
Volume 68, Page&512 and 514; Volume 67, Pag~ S6(); VolllJll• 68, Page235 and Volume 6&, 
Page 1.50; Volumc:67, Page 72; Volume 66, Page 407; 311d Volume 66, Page SSS.} 

A pedestrian easement in lll.vor of Anthony Enders as set forth in a deed datro Peeember2l, j 
1992, and re<:orded on Pe.1:ernbcr 23, I ?92, in Volunie 93 at Page 853 of the Lyme Land !' 
Record,. 

Ea.semen! to the Connecticut-Light & Power Company dated May 23, 197!1, and recorded August I 
23, 1979, :i.t Volume 69, Page 210 oftbe L)'ll'le Land Records. I 

I 
! 
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VOL d"i PAGE 9 /'I 

STATE OF CONNECTICUT: 
ss. New London 

COUNTY OF NEW LONDON: 

The fo,;ego!ng wtiument was acknowledged before me this l" day of May, 2001, by 
GERARD 1. LA WR.ENCE and FLEUR HAHNE LAWRENCE. 

!.lt<n "1<1:<H .,0n.n, ... 
100 Tnilweod .Orivo. 
Gul!!'ord.CT064l7 
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DOCKET NO: KNLCV09600 l 607S 

LYME LAND CONSERVATI 

ORDER 419136 
SUPERIOR COURT 

V. 
JUDICIAL DISTRJCT OF NORWICH/NEW 
LONDON 

PLATNER, BEYERL Y ET AL 

ORDER 

ORDER REGARDING: 

AT NEW LONDON 

6/9/2011 

10/13/10 111.00 REQUEST TO AMEND COMPLAINT/AMENDMENT 

Judicial Notice (JDNO) was sent regarding this order. 

The foregoing, having been considered by the Court, is hereby: 

ORDER: GRANTED 

Per P .B. l -8, although the plaintiff has failed to comply strictly with the requirments of the Practice 
Book, nonetheless the court finds the granting of this motion will advance justice and will not cause 
substantial prejudice or injustice to the defendant. The grnnting of the motion will allow the parties to 
move forward toward a resolution of their disputes on the merits. 

KNLCV09600I607S 6/9/20ll 

419136 

Judge: EMMET COSGROVE 
Processed by: Gail Friswell 
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WALLER, SMITH & 
PALlrIBR, P.C. 

Coun,elors at Law 
52 Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 
Toi. No. (860) 442-0367 

Juris Numbec 65975 

NO. KNL-CV-09-6001607-S SUPERJOR COURT 

LYME LAND CONSERVATION 
TRUST,INC_ JUDICIAL DISTRJCT OF 

vs. NEW LONDON AT NEW LONDON 

BEVERLY PLATNER JANUARY l.S: 2013 

PLAINTIFF'S SECOND AMENDED COMPLAINT 

1. The Lyme Land Conservation Trust, Inc, is a Collilecticut non-stock corporation 

with a principal place of business in the Town of Lyme, County of New London, and State of 

Connecticut (the "Land Trust"). 

2. The Land Trust is a charitable organization qualified under Section 50l(c)(3) of 

th.e Internal Revenue Code, whose pmposes include the conservation of land and water areas. 

3. The Land Trust has also been known in 1981 as the "Lyme Conservation Trust", 

at other times the "Lyme Land Trust", and the "Lyme Land Conservation Trust." 

4. The Land Trust is the holder and owner of a Declaration of Restrictive 

Covenants conveyed to it in the name of the Lyme Conservation Trust on November 25, 1981 

and recorded on December 21, 198I in Volume 71, at Page 223 ofthe Lyme Land Records, a 

copy of which is attached hereto as Exhibit A. Jn 1981 and thereafter the plaintiff was often 

known as, and referred to as, the "Lyme Conservation Trust". 

5. The Declaration of Restrictive Covenants is a "conservation restriction" as 

defined by section 47·42a of the Connecticut General Statutes and is hereinafter referred to as 

the "Conservation Restriction". 
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WALLER, SMITH & 
PALMER, P.C. 

Counselors at Law 
32 Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 
Tel No. (860) 442·0367 

Juris Number 6Sn5 

• •. ·- • I 

6. The Conservation Restriction was conveyed by Paul B. Selden, the then owner of 

real property, a legal description of which is set forth as Exhibit A to the Conservation 

Restriction. 

7. By virtue of the conveyance of the Conservation Restriction all subsequent 

O'Wllers of the property described in Exhibit A hold title subject to its terms, conditions, and 

restrictions. 

8. The Defendant, Beverly Platner, is the ctirrent owner of 66 Selden Road, Lyme, 

Connecticut (the "Platner Property") by virtue ofa Warranty Deed dated May 1, 2007 and 

recorded on May 3, 2007 in Voltune 139, at Page 913 of the Lyme Land Records, a copy of 

which is attached hereto as Exhibit B. 

9. The real property subject to the Conservation Restriction is identified as "AREA 

'B' RESTRICTED AREA AREA= 12.6 Ac." and "AREA 'B' RESTRIC1ED AREA AREA 

= 4.3 Ac." on a plan entitled: "LAND OF PAUL SELDEN LYME, CT SCALE I"= 100' 

DATE 5/22/81 '' Richard W. Gates, Land Surveyor, Main Street, Centerbrook, Conn., a copy of 

which is attached hereto as Exhibit C (the "Protected Areas"). 

10. The Protected Areas consist of substantial portions of the Platner Property. 

11. Section 3.6 of the Conservation Restriction gives the Land Trnst the right to 

recover all court costs and reasonable attorneys' fees in the event that it brings an action to 

enforce or prevent an anticipatory breach of the Conservation Restriction and any relief is 

granted in its favor. 

2 



WALLER, Sl,UTH & 
PALMER, P.C. 

Counselors at Lnw 
52 Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 
Tel. No, (860) 442-0367 

Jurls Number 6597S 

COUNT! 

12. Plaintiff repeats and realleges the allegations set forth in paragraphs 1 through 11 

above. 

13. Upon information and belief, visual inspection and according to the defendant 

Beverly Plat11er's January 9, 2010 Application to the Conservation Commission and Inland 

Wetlands Agency for the Town of Lyme, she has violated and/or intends to violate the 

Conservation Restriction by engaging in the following activities in or upon the Protected Aieas: 

(a) Construction of a relocated driveway within a portion of the Protected 

Areas, which requires the destruction of vegetation, excavation and/or removal of materials, 

depositing of materials, and operation ofvehlcles in the Protected Areas, in violation of 

Sections 1.2, 1.3, 1.4 and 1.6 of the Conservation Restriction. 

(b) Construction of "a fire department dry hookup" within the Protected 

Areas, which requires the construction and placement of a permanent stmcture, excavation 

and/or removal of material, destruction of vegetation and operation of vehicles in the 

Protected Areas, in violation of Sections L 1, 1.2, 1.3, 1.4 and 1.6 of the Conservation 

Restriction. 

(c) Change of the grade within the Protected Areas to the east and west of 

the driveway near its entrance to Selden Road, which requires the placing of materials and 

destruction of vegetation in Protected Areas, in violation of Section 1.3, 1.4 and 1.6 of the 

Conservation Restriction. 

3 
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WALLBR, SMITH & 
PALMER, P.C. 

Counselors at Law 
52 Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 
TeL No. (860) 442-0367 

Juris Number 6S91S 

, .. u -~ I • • 

,· !'· 

(d) Cutting and thinning the forest and/or the forest understory in that atea 

identified as "Large Hardwood and Shrubs" on Exhibit C without the plaintiff's detennination 

that such activity is necessary or appropriate to carry out beneficial and selective non­

commercial forestry practices in violation of Section 1.7 of the Conservation Restriction. 

(e) Destroying existing natural and native grasses and vegetation in the 

Protected Areas and replacing them with lawn and ornamental landscaping in violation of 

Section 1.4 of the Conservation Restriction. 

{f) Constructing, maintaining and using improvements and structures such 

as irrigation pipes and watering systems in the Protected Areas in violation of the 

Conservation Restriction. 

(g) Dumping truck loads of dirt on the Protected Property in violation of 

Section 1.2 of the Conservation Restriction. 

(h) Inte1fer:ing with the plaintiff's right to inspect and document the 

condition and boundaries of the Protected Areas in violation of Section 3 .1 of the 

Conservation Restriction. 

COUNT II 

14. Plaintiff repeats and 1'ealleges the allegations set forth in paragraphs I through 13 

above. 

15. Defendant's violations of the Conservation Restriction as alleged in paragraph 12 

above constitute willful violations of C.G.S. §52-560a. Such violations have encroached upon 

4 
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Coun~elors at Law 
52 Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 
Tel. No. (SliO) 442-0367 

Juris Number 65975 

and/or threaten to encroach upon the Protected Property within the meaning of the statute 

without the permission of Plamtiff and without other legal justification. 

WHEREFORE, the Land Trust claims: 

1. The following injunctive relief against the defendant Beverly Platner and her 

agents, servants and employees, pursuant to C.G.S. §47-42c, and/or C.G.S. §52~560a including 

a permanent injunction against the defendant Beverly Plamer and her agents, servants and · 

employees restraining them from talcing any further action to implement any oftbe following in 

or upon the Protected Areas: 

(a) the construction of a relocated diiveway within the Protected Areas and 

associated improvements as set forth in paragraph 13 (a) of this Complaint. 

(b) the construction of a fire department dry hookup within the Protected 

Areas as set forth in paragraph 13(b) of this Complaint. 

( c) changing the grade within the Protected Areas as set forth in paragraph 

13(d) of this Complaint. 

( d) cutting and thinning the forest understory in that area identified as 

"Large Hardwood and Shrubs'' on Exhibit C without the plaintiff's determination that such 

activity is necessary or appropriate to carry out beneficial and selective non-commercial 

forestry practices as set forth in paragraph 13( e) of this Complaint. 

(e) 

of this Complaint. 

performing any of the activities described in paragraphs 13(e)-13(h) 

5 
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2. A permanent injunction pursuant to C.G.S. §47-42c, requiring the defendant, 

Beverly Platner to do the following: 

(a) Relocate and restore the driveway and associated improvements as 

described in paragraph I 3(a) of this Complaint to a predominantly natural, scenic or open 

condition or in agricultural or forestry use consistent with the terms and stated purpose of the 

Conservation Restriction. 

(b) Remove any "fire department dry hookup" as described in paragraph 

13(b) of this Complaint from the Protected Areas and restore the area in accordance vvith the 

terms and Conservation Restriction. 

(c) Restore the grade as described in paragraph I3(c) of this Complaint to 

its pre-existing condition and restore the area in accordance with the Conservation Restriction. 

( d) Restore the Platner Property to its condition as it existed prior to the 

defendants actions as described in paragraphs 13(c)- 13(11) of this Complaint. 

3. An order directing the defendant, Beverly Platner, to pennit the plaintiff: (i) to 

make annual inspections of the Protected Areas, (ii) to make intemtlttent inspections of the 

Protected Areas upon reasonable belief of the occurrence of activities prohibited by the 

Conservation Restriction, and (iii) to document the condition of the Protected Areas with 

photographs and other forms of visual media all free from um-easonable interference. 

4. An order directing the defendant, Beverly Platner, her agents, servants and 

52 Eugene O'Neill Drive employees, to refrain from violating the Conservation Restriction in the future. 
P.O. Box 88 

New London, CT 06320 
Tel. No. (860) 442-0167 

Juris Nmnber 65975 
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52 Eugene O'Neill Drive 

P.O.Box 88 
New London, CT 06320 
Tel. No. (860) 442-0367 

Juri, Number 65975 

5. An order directing the defendant, Beverly Platner, to reimburse the Land Trust for 

all expenses and litigation costs it has incurred in bringing this action, including reasonable 

attorney's fees, pursua11t to Section 3.6 of the Conservation Restriction and pursuant to C.G.S. 

§52-560a(c). 

6. An order awarding plaintiff damages pursuant to C.G.S. §52~570a(d) in an 

amount of up to five times the costs of restoration of The Protected Property to its condition as it 

existed prior to the defendant's actions as alleged in paragraph 13 of this Complaint. 

7. An order that the Comt exercise continuing jurisdiction over this case imtil the 

defendant, Beverly Platner, has fully complied with the terms of the judgment. 

8. Such other orders and further relief as justice and equity require. 

THE PLAINTIFF, 
Lyme Land Conservation Trust, Inc. 
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Counsolo.ra at Law 
52 Eu3eoe O'NeiU Drive 

P.O. Box sa 
New London, CT 06320 
Tel. No. (860) 442-0367 

Juris Number 65&75 

CERTIFICATION 
r-1-l. 

This is to certify that on thisl.:2_ day of January, 2013 a copy of the foregoing bas 
been sent by first class, United States mail, postage prepaid to: 

Santa Mendoza, Esquire 
111 Huntington Street 
New London, CT 06320 

John R. Lambert, Esquire 
25 Tnunbull Place 
North Haven, CT 06473 

S010666!Svl 
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VOI, .. 1.(_ Pr,Cm.~.:i~ 
D£CLARATl0N OF RESTRICTIVE COVENANTS 

THIS IS A OECLARATIOn of restrictive covenants made by ?AUl 8, 

SE.LOE!(, of Mew York, New York _{hereinafter referr~d to as the "Granter"), 

in favor of, and enforceable b,r, the LYME COtlSECTVATlON TRUST, of Lyme, 

Connecticut (heraioafter referred to as the "Grantee"), in which tho 

Grantor stipulates as follo*s: 

A, The Grantor is the owner of a cat'tain tract of re~1 estate 
rocre p~rticuhrly described in Exhibit "P." appended hel't!to; , 

~. The Granter desimi; to impose certnin conservation 
restrictio!ls up6n cert;'in portfons of ,aid land, which portiOfls al'!! 
delineated and designated as "Area 'B' Restricted Arl'!a" upon a certain map 
enti.tled "La.nd of Pilijl Selden Ly111e, Ct.• <lated May 22, 11101 and prc11~red 
by Richard Ii, Gates, Land Survo,Y!lr (l'hkh portions are heruinafi:er rcierrad 
to as the "Protected Areas"), for the benefit Of the Grantee bnd its 
successors and assigns; and 

C, The Granter further desires to grant to and confer upon the 
Grantee the power and_ ri~ht to enforce sa1cl restrictions. 

liOW, nl£Rff0RE, thu Grantor, for lil1u:self and his h<>irs and 

asslgns, fieroby de.claT11s that the Prtitected Areas at"e, anil shall Ix:, hold 

and conveyed by him upon and subject to th<! restrictions 11cr1einafter set 

forth, 

!. 
RESTRlCTIOMS 

1.l. No building, sign, .outdoor advertisi11g dis1>iay, mobile 
home, utility fole or other teinporary or pern~rnint structure wi11 be 
constructed, paced or p;muitted to remain upon th<o Protected /\reas. 

1.2. No soil, loam, peat, sand, grave'l, rock or other miner~i· 
substance, refuse, trash, vehic1e bodles or parts, rubbish, debris, junk, 
or other waste material will be placed, stored or pernltted tn romain 
thereon, 

· · 1:3, 110 $oil, loam, peat, SMd, gravel; rock, mineral substar,ce 
or other earth product or materia1 shall be exc~vated or removed tllerefrol!l, 

1.4. Ko trees,· grasses or other vegetation thereon shatl be 
cl.eared or otnerr1lse. destroyed. 

'-/.'~ . . 
SER'flFIE9 'f8 SE A 'FRUIE 691"¥ 

DATE 12/fd~ fTIME · I(: i:h>./J., 

---'L......---------·-· ATTEST .I~ 
' TOWN ~Leitc.c(E, CONN. "t '' .. ·., 

• .'.'~~~. ~tJh .. -... -- EXRIBr.c A 
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1.5. No actlvitfos or uses shall be con~ucted therean which are 
det.rlment.al to drafnag.e, flood contn:)1, water conservation, erosfon 
control, soi1 con~ervation. fish and wildlife or habitat preservation. 

· \.6. No snD1,111ob1les, dune buggies, motorcycles, all -terrain 
vehicles or other vehicles of any kind shal1 be operated tl1ereon. 

. · . l. 7. 'Eicept as may otherwise be necestary or appropriate, as 
determined by- the Grantee, to- carry 011t heneficlal and selectfve . 
non~com~ercial forestry practices, a11 o'Oodland thereon shall be kept ln a 
~tate of natural wi1del'lless. 

l ,S, !lo hunttng (as dlstlnguished, 1n the opinion of thl! 
Grantee, froa1 eci>Jogically necessary or appropriate, prai;tices of animal 
p9pu1ation control) shall be carried on thereon. 

1.9. No boat centers, docks or other such landings shall be 
located or used thereo.n. 

I!. 
l1E5£RVATl0f!S 

Anything in ARTICLE l above to the co11trary notwithstanding, the 
Grantor reserves to hln1se1f and his heirs and assigns the following rights 
Ir and upon the Protected Areas: 

2.1. T-0 create and m~fotain views and sight 1 ines from 
residential property of the Grantor by the selective cutting, vrunlng or 

tr1irmlng of. vegetation, provfded that suci1 action shal1 not llav11 a 
significant ~dverse impact upon the Protected Arca~. 

2.2. ·ro conduct ~nd engage in the culti~ation and harvesting of 
crops, flowers and hay; the planting of trees and shrubs and tho mowing of 
Qr&ss: the grating of livestock: ond the construction anu mllintenance of 
fence~ necessary In connectfon therewith. · 

2.3. The cultivation and harvesting of forest products In 
accordance with sound non-com.erda1 forestry practices, 

2.4, To maintain, ropa1r, r,econstrijct and replace any utility 
pales and associated appurtenances thereto located upon the Protect~d l\reas 
<1t tile effective d~te h~reof. 

. Z,5. To contlnue tile use of the Protocted Areas fot all purposes 
not inconsistent with the restrfctions set forth in ARTICLE I above, 

m. 
IUSCELtAIIEOUS • 

?.l. The Grantee sh•ll have, and is hereoy granted,~ right of 
atC(lSS to the Proto,tijd Areas, upon ;c•sonable notlce to the Grantor, his 
heirs· and assigns, for the purpos~ of inspectfog 1he l!rot;,cte<l J\n,as and 
detel"lltinlng compH~nce with the restrictions heroinhefore set forth. 

3.2. The covenants herein set forth shall be real covenants 
Which shall run with and shall burden the Protncted Areas and all parts 
thereof in perpatuity. 
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3, J. Th• purpose Of these restrict iv• covcn~nts is to assur<; 

retention of the premises predominantly in thci r nae, ra 1, scenic or oven 
condition and in agricultural, farming, forest and o~<!II spac~ u,2 and to 
asiuro competent, c<msclent1ous and offactiVe preservation '.1:d p:ar,agcm~nl 
In s~ch condition. and use. Sai'd restrictions are intended as: "cunservot!o,1 
restrktions• ~s, tlJat tenn is defined fa Sect1of\ 47•4Za of the l:onnuctlcut 
Goner•! ?totut~s. 

3,4. The Grantee h an exeir.pt arg,mliatiQn l'l!fe1'1'etl tu in 
Section 50T(c}(a) of the lqternal nevenue Code and th:, ,-.,,trictfons heraln 
i~1posad are intended to imp1em•nt the puolic poll,;y expres,~d in Siletion 
2Za-l of the Connecticut General Statutes, and aro for "1>ub1 le' ·~nd 
"charitable." purposes as those tenns are used ln 5ectiori 4!i-97 of the 
~nnecti,ot General Stat\lte~. The rights of the Grantee h~r~under ~hall 
nat Ile assignable by the Grantee e~cept to an organfaation exempt from 
Federal !ncorue iax under Section 501 (cl(3) of the £nt<?rna1 lluenue CouQ 
~a~fag substantlal1.Y the same purposes to be pl'amoted or .:.nrried out as the 
.Grantet?. 

3.S. !t is exµres.sly agreed thtt a breach of this covonant in 
respect of aoy restriction herein set fortn lllilY be enforced by tha Grantne 
by injunct5ve relief a1>d that no action at l•w for dama9es or otherwise 
;hall be considered an adequate remedy for any such breach. The failure of 
the Grantee, its successors and assigns, to cx~rcise any rc1UOdhl right 
shall not constitute e. waiver of any default in the observant~ or 

. performance tMreof and shall not relie~e or e~cus" any person from the 
ohl igation to obScrl/l! and perfonu such cov,!llant. 

3.6. If al\.)' action, Wllether at la~ or in equity, shall be 
brought to enforce the covenant arising 9ursuant to this declaration or to 
prevent an onticlpatory brooch .thnroof, ond If nny r~l ief is gronted ill 
favor of the plaintiff '111 said aetion, tl,e dafcnd•nt, ur 'all d<lfcndaut, 
jointly and severallY., shall be oblig~d to µ~y all court costs and the 
reasonable attorneys•· fees of tho plaintiff therein and jud<Ja1nnt tharefor 
may be enten!d in tht sail\\': pro~ceding. 

3.7. Each of the restrictions hereinhaforc Sijt forth $hall .ha 
considend s1!verab1e and, if •llY one or more of them sl><lll ~c hchl 
unenforceable ln whole or in ~art, the effe,t of such decision s!la11 bu 
limit!!d to the partlcular restriction or rostrictlons huld to be 
unenforceable and a1l other restriction! sha11 continue to be sc~arate1y 

·• and f_ully binding and effective. 

IV, 
M\El!OllENT 

4 .1. This declaration n1ay be ~mended by tile addition, deletion 
or modification of any of the restrictions or other prqvisions herein 
contained or otherwise by the Grantc.r a11d the Grontae, provide.I that an.r 
such amendment sna11 be embodied, In a writing exocu·t~d by IJoth tho Orontor 
and the Grl.llltee and recorded in the, Lyma ta~d Records. 

• J -

.. _ .-111 ·-.. -· 
. ~l . 
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Y. 
EFFECTIV~ DAT!;. 

• , · S.1. The effective date of thts declaration of l'estrlct1ve 
cavenints .shall .be the date upon which this writing i• recorded in the Lyme Land Records. · · 

1n WtTIIESS 11/ll:REOF, PAUL a. SELIJEli has hereunto set Ills hand and 

seal this « day of ~ , 1981. 

, 1981 
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E~fllBIT "A" 

A cett~1n piei::e or parcel of land located on tha southerly side of Selden 
/lp,td In LJ,mo, Co,mecticut, and more particularly hovndod and oa<crihed as 
''fll1lo11s: 

1'.:·.. $1 
'I,,• 

:,. 

·-. 

Oeglnning at a point in the northerly tx;.u~dary of trnr 
premises herein described ~t ~ point marked by • . 
mere stone, and thence run the fol]owjng courses an(j 
distant•»: (1) South 50° 39' 50" West, 410.ll foet ta a 
point llllll"ked by an iron pipe; (2) South so• 39' s.tl" ~est, 
80 feet, more O·r less, to the waters of the Connecticut 
Rivui (3) southerly along the waters of the Comiact1cut 
RiVer, 860 feet,' more ol' less, to a point; (4) 
!'OUtheosterly, easterly and northeasterly along the 
W~te~s of the Connattlcut River and Selden Crllek, 950 
feet, mo!'e or le$s, to a point; (5) north•rlY and 
northwesterly along the waters of Selden Cove, 210 feet, 
more £Jr less, to .a bulkhead; {6) northeastc1·l·y ~10119 th• 
waters of Seldun Cov, and said bulkhead, 154 feet, mate 
or less, to a point; (7) northerly, north11~sterly, 
northeasterly, southeasterly and easterly olong the 
waters of Selden Cove, 806 f<iet, more or less, to a 
~olnt; (8) North u• 4~' 46" West, along iand now or 
fon11erly of loui~~ H. Russell, .46.44 faet to a point: (9) 
!forth 1s• 23' l5!' J.lest, along scid ilussel I land, l~0.64 
feet to a pofoti (lO) North u• ~8' 22" West, alon9 said 
Ruuell land, 30,39 feet to a point; (11) North 16• 31' 

'34" \lest, a1on9 said l\\lss~ll land, 130.82: feet to ~ 
point; ll2l South 56° 28-' 28" West, 13.86 feet to a 
po1nt'; 13 South 49' 53' ~5" I/est, 45.12 feet to a 
point; 14 S-Ou,th 52• OS' 01" Wut, 62.46 feet to • 
point; 15 South 53• 27' 11" West, 10,03 feet to a point 
marked. by • merestoO'll (16) southwestei·l;y in Che arc of a 
curve to the left, having a ra~1µs of ·2~ feet, an arc 
!Ii stance of 26, 20 feet to a po111t marked by a merestone; 
{17) ,,e~te.rly 1n tho an of a curve to the i-iyht, having 
a radius cf BO feet, an nrc distance of 69.80 feet to a 
point mar):;ed by a mel'i!.stone; (l!l) South 43• 04' 09" llest,. 
44,91 feet to a point ~,arked by a mel'llstone1 09) 
westerly in the· arc of a curve to the right, having a 
radius of 430 feet, an arc distance af 147 ,31 feet to a 
point 111arked by a merestone; (20) Sout~ 62' 41' 50" \lest, 
201.24 feet to a point marked by a n~restone; {21) 
W1!Sterly in t.he an: of a CijTVe to the right, having a 
radius of 477.28 feet, an are dfstauce of 112,38 feet tq 
a point marked by a mereHonei (22) ~orthwesterly in the 
aro nf a ,:;urv¢ to th~ rl9ht, having & radius of l91l feet, 
an Arc distance of 82 feet to a point marked hy a 
mere'stone; (23) South 59• 421 !iO" West. 22.43. feet to 1h11 
point·and place of beginning. 

Said premises are t~e same and,a1l the <11Jne premises 
described in i/. certain Quit-Claim Deed from Richard l. 
Selden to Paul B. Selden d~ted July 24, 1981 and raeonled 
In Vol~llll! 70 at Page 1003 of the Lyme land Re~ords. 
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Said premises are shown on a certain inap entitled "Land 
of Paul Selden l.Yme, Ct," da.ted May 22, 1981 and 
pr~pared by Richard W. Gates, Land Surveynr, wh1cn map is 
tiled or to be filed In the office of the lyme Town 
Clerk. 

~!":;-::·.;::) 1:,2,-41- BI 1tr .5t..: .. :s:s rPil. 

·Ar~l.1 :;ECOROE'D BY MS~ u 1(, U~~ 
'ATTEST: TOWN CLERK. 

. ::-. 
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WARRANTY DEED 

To all Pwple to Who1111T11,se Pr~s,mts shall Com~ Gr,rl!il11.g: 

K11.ow Ye, tl,a~ We, GERAlID J, LA WRENCI!! and FLEUR B'AHNE LA '\VRENCE, 

ofLyme, Connectic111, for the consideration of FOUR MILLION DOLLARS (S4,000,000.00) 

recciv~d to our full satisfaction ofBEVERL Y PLATNER, of Guilford, Colllleclicut, do give, 

gnmt, bargain, sell and oonfinn unto the said Beverly Platner: 

SEE SCHEDULE A.J\!ITAOlED B:EIUTO ANP MADE A. PART HllREOF. 

Tiu, Gnuatee a<"""°' ""d agrees to pty tll UXl:s hcreliut!tcr becoming due ind payable. 

To Have and to H,old the above granted and bargained premises, witll fue appurte=ces 

thereot; unto the ;aid Grantee, her heir. and assigns forever, to her and their own proper use and 

bel!oot: 

Attd Also, We the said Grmtots do for ow.elves, Oil.I" herrs, executors aQd adnrlnfatr.l!ors, 

covenant with the said Grantee, b•r b.eir.; md assigns, tbnt al :md until the en.sealing of tllcse 

presents, we :,re well seud of the premises, a. a good indefeasible estate faFBE SJMPLE; and 

havo good right to bargain and seU the same in rnllilller and fonn as is above written, and that the 

Sllllle is free from all incmnbTlltlces wb~tsoever, cx~pt as htroinbefmo mentioned. 

And Furthermore, Wt: the said Granto:.; do by these presents bind ounelVC'l lllld ollr 

heirs, eKe.:utors and administrator. forever to W AlUtANT AND DEF.END ihe above gta1Jled 

md blirgmned premises to her the said Grantee, her heirs and assigns, against all claims and 

demands whatsoever, except as bereinbeiore mentioned. 

In W/t1u1ss "f/'hu~of. We have hereunto set our haoos l!lld seals tbis l" day ofM~y, 2007. 

Signed, =led and deti:.eiod 
in the JJn>S~ of 

Town erk of Lyme 

~¥/t1,m 
Conveyance Tax f:ieoeived 
~. 

Tow~ .. v l">f. 1 ~· 

BXDIBU B 
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kd.ra & M:(lvlre 
FltcnlS\r0<1 

l<rni"1. CTCilllO 
lW..!Al,1!57 

A 30' dnlhiage easement a,; shown on a survey entitled, "Land of Payl Selden Lyme, C!" dated 
November 7, 1985, prepared by Richard W. Gates and filed in tl!e office of the Town CICYk of 
Lym~ in File 116, A-5. 

Notes, J\iets, condi1iot'\$ and euements u shown on !he above-referenced m,p. 

ltip:ui:m rlgb:ts ofotners in and to Selden Cove, Selden Cre~ Connci:licul River .md any water 
which runs through or abuts said prop«ty. 

Toe provisions of aU govet:nmor,tal laws, orc:llnances, :regulations a,id orders opplicablb to the 
prcmises•or to th(' 115e thereof; real property taxes assessed in respect of the premises by tbe 
Town of'Lyrne on tho Lbl of October 1, 2006. 

Reference l!lll)' also be bad to a p!a:n entitled: 

"ltcrubdlvision Plan Lot2A1.BE.RT W. SELDEN, BT AL Show.Ing Proposed LOTS 2, 3, 4, 5 &. 
6 Selden Road- LyJ11e, Connet;tiC11t DateFebnl;tr;, 4, 1977, Scale l" = lOD'" riivised to 
December 30, 1982, Angus L. McDonald &. Associate,, Inc. EnginclITT! - Pl=ers - Surveyors 
Old Saybrook. Connecticut 
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SCHEDULEA 

All tha1 certain piece or par eel of land, witli the buildings and iinproveroents lbe~ located on 
the ~outMrly side ofSeldc,o Road in lhe Town of Lyme, County of New London 6nd Slate of 
Comw::ticut, and shown on a certalnml!Jl Clllitled "!..Md of Paul Selden Lyme, CT.• dated 
November 7, !98S, and pr"J'ared by Richard W. Oates, land SUIYeyor, which map i, on filo (File 
#6, A·5) in the officec of the Lyme Town Clerk. Said Parcel ofland being moi:e pllrtleuwly 
bounded and desvnbed as follows: ~ 

BeJl)lll'llllg at a point in the northerly boundary of the premises herein described at a poiut marked 
by a mercstone, and lhenee run the full owing courses and distances: (1) SoUlh 50 degrees J9' 50" 
West; 410.33 fee\ to a point marked by an itonpipe; (2) So\l!b 50 degrees 39' 50"West, SO fut, 
moro or less to the waters of the Connecticut River; (3) southerly along the wall!!$ of!he · 
Connecticut River, 860 feet, more or less, to a point; (4) southeasterly, easterly nlld northeasterly 
along Ille ,vaters of the Conneciicut l!.iver and SeldOIJ Crel!k, 950 feet, more or less, to a point; 
(5) northeriy md northwestc.ly along the waters of Selden Cove, :no feet, more or Jess to a 
point; (6) notthwesterly along tho waters ofSeklen Cove IUld n bulkhelld, 154 fee~ more or less, 
to a point (7) northerly, uortb.wcstedy and northerly ;tlong th~ waters ofSeldcn CtNe to !he point 
where the northeasterly boundary line of 30' drainage easement shown on said mop int,:rs.,,,i. the 
waters of Selden Cove; (8) northwe5tcrly and northerly along !be northeasterly bomdary of said 
30' drainage easement to a point in the southerly line ofS~lden Road !IS shown on said map; (9) 
senth 62 degrees 41' 50" West, lllr:mglhe southerly li:ne: of Selden Road 30 feet to a point marked 
by a mere~olltl; (10) Wesbi:rlyin !he ate or. cU.t1/e to the right, having a radius of 477.28 fee~ an 
ai:c dislallcc of 112.88 feet IO .i poi.nt marked by a mere'Stone; (1 l) northwestetly!n the arc oh 
curve 1o tho right, having a radius ofl!IO feet, an arc distani;e ofS3 feet more or less to a point; 
(12) northwesterly in the arc ofa cuive to the right, baving a radius of190 feet, im lJ.11: dlstanct of 
82 feet to a point; (13) nortb':"estcrly iu the an: ofacurve lo !be tight, having a ridiusof190 
feet, ,m arc distance of 42 feet to a point marl<ed by a morestono; (14) Sontlt 69 dee;r= 42' 50 .. 
West, 22.43 feet lo the point and place ofbe&lnning. 

Being the ame p.ernises described in a Warranty Deed from Richard H. Whitehead a!',;/a 

lUcbard H. Whitehead, m ,md Rosa Girona-Whitehead WK/a Ron Girona WbitcliC11d lo Getald 
J, Lawrence and Fleur Hahno Lawrencedat«I March 11, 1997, and recorded in Volume 103, 
Page-802 of the Lyme Land Recotds. Also being !he same prwiises described in Quit Clnim 
Peed from Gerud r. Lawrence to Fl= Hahn.e Law:ri:nttdated March 14, 1997, and recorded in 
Volume 103, Page 806 of said Land Records; and in Qllit Claim Deed from FleUl' Hallne 
Lawrence to Gem:d J. Lawrenco and Fleur ll'.aline Lawrence dated r anuary 9, 2003, aad reeolded 
in Volume 122, Page 2.36 of said L.nd Recor cs. 

I. 

Said premises JUe conveyed subject to: 

A certain Declaration of Restrictive Cove02J1ts in favor of and enforceable by !he Lyme Lend 
Coru.ervation Tru,t daled November 25, l 981, and recorded in Yolum~ 71 ~t P:.ge 223 of !he 
Lyme Land Records. 

The rights of others to use the paved driveway located on I.he premises herein and which 
driv .. way ru:ns in a southeasterly direction to the dock, pe:ved area and boa\ launcltiltg ll!'ta 
fu:>ntlng·Selden Cov"i IIS a mel!Ils ofin!l':css and egress ta the aforllSaid dock. paved area and 
boat lzllllching lll'oa; and to the rights of othei:s to 1m, th• aforesaid dock, paV!!d are:i "'Id boat 
launching area as of rceoro 'ap~; 2nd together with al! rights which !he Ormtoll have to 
require others to contribute to the cost ofnmintenance of said areas. (Reference may be had to 
Volume 68, Page:s 512 and 514; Volume 67, Page 560; Volume 63, Pa.ge235 aod Volume 68, 
Page 150; Volume 67, P~ge 72; Vohrme lili, Page 407; 2nd Volume 66, Page SS!i.) 

A pedl!Sll:ion easement in Javor of Anthony Enders as ,ot forth in a deerl dated December 2\, 
1992, and recorded on Decomb•r 23, 1992, in Volume 93 at Pllge S53 of the Lyme umd 
Records. 

Easement to the Connecticut,Light & Power Company dated May 23, 1919, 2lld recorded August 
23, 1!179, at Volume 69, Page210 oflhe Lyme Land Records. 
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STATE OF CONNECTICUT: 
ss. New London 

COUNTY OF NEW LONDON: 

The foregoing; insttument wns ack.w:iwledged before me this l" dayofMay, 2007, hy 
GERARD J, LA'li'RENCEmd FLEUR HARNE LAWRENCE. 

w,tts1.i,,,,.•fOr,,,­
IOO Tnllwe<dDriv• 
G"1l1l>td,C'r064l7 
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Jao. 30. 2013 3:28PM ATTY GEN FRAUD UNIT 

DDCKBTNO. R'.NL-CV-09-6001607-S 

LYME LAND CONSERVATION 
TRUST, INC. 

Plaintiff 

V. 

BBVEllL Y PLATNEll 
Defendant 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 
NBWl.ONDON 

AT NEW LONDON 

JANUARY 30, 2013 

No. 8640 P 2 

M'.011'.0N TO lNTERVENE 

Pursuant to Connecticut Practice Book§ 9-18, George Jepsen, Attorney General ofthc 

State of Connecticut, hereby moves this Court for an order permitting him to intervene as a party 

plaintiff on behalf of the pub lie interest in conservation restrictions of land and water areas. The 

Attorney General makes this application pursuant to his powers and obligations under Conn. 

Gen. Stat § 47-420 to "enforce the public interest in such resttiotions,, and under Conn, Oen. 

Stat.§ 52-560a "to restore the land to its condition as it existed prior to (vlofations ofa 

conservation easement]," 

In support of this Motion to Intervene, the Attorney General represents the following: 

I. The plamtlff, Lyme Land Conservation Trust, Inc. ("LLCT"), Js the owner of a 

conservation restriction, ns defined by Conn. Gen. Stat, § 47-42a, pursuant to a declaration of 

rescrfotive covenants dated November 25, 1981, and recorded on December 21, 1981, in Volume 

71, page 223 of the Lyme llmd records (the "Conservation Restriction"). 

I E 
NO ORAL ARGUMENT REQUESTED 
NO TESTIMONY REQUIRED 
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2, The conservation res'trlction is on property located at 66 Selden Road, Lyme, 

Conneoticut (the "Property"), which is currently owned by Beverly Platner. 

3. the LLCT brought this action on or about Ootober 14, 2011 1 initially seeking a 

deoJw:atory judgment to resolve substantial questions and issues in dispute with respect to the 

Conservation Restriction and the protected areas on the Property that axe subject to the 

restriction. 

4, On June 9, 2011, the court granted the LLCT's Motion to Amend the Complaint, 

whereby the LLCT withdrew the declaratory judgment c!aim and inserted a olaim !Lgalnst Platner 

for vloJations of the Conservation Basement. 

5. The Attorney General has a direct interest in this matter pursuant to Conn. Gen. 

Stat. §§ 47-42c and 52-S60a. Subsequent to the Amendment of the Complaint and prior to the 

filing of this Motion to Intervene, the Attorney General engaged the parties fn an attempt­

ultimately unsuccessful-to address and resolve his concerns without the necessity of seeking to 

intervene in the litigation, 

WHEREFORE, the Attorney General respectfully requests that he bl:'. permitted to 

intervene as a party plaintiff in this action, A Memorandum of Law Jn support of this Motion to· 

Intervene is submitted herewith. 

-2-
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BY: 
George Jepsc 
JuTis No. 432104 
55 Elm Street, P.O. Box 120 
Hartford, CT 06141-0120 
P: 860-808-53 l 8 
F: &60-808M5387 
AG.Jepsen@ct.gov 

Gary W, Hawes, AAG 
Juris No. 415091 
55 Elm Street, P.O. Box 120 
Hartford, CT 06141-0120 
P: 860-808-5020 
F: 860-80g-5347 
gary.hawes@ot.gov 

ORDER 

The foregoing motion, having been heard, is hereby ordered: 

GRANTED/ DENIED 
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II 

NO. CV 09 6001607 

LYME LAND CONSERVATION 
TRUST.INC. 

V. 

BEVERLY PLATNER, ET AL 

SUPERIOR COURT 

JUDICIAL DISTRICT OF NEW LONDON 
AT NEW LONDON 

MAY 30, 2013 

MEMORANDUM OF DECISION 
RE: MOTION TO INTERVENE (#124) 

On October 14, 2009, the plaintiff, Lyme Land Conservation Trust, lnc., filed its 

original application for declaratory judgment to resolve substantial questions and issues in 

dispute with respect to a conservation restriction as it applies to protected areas on the 

property owned by the defendant, Beverly Platner, that are subject to the restriction. On June 

9, 20 I 1, the court, Cosgrove, J., granted the plaintiffs request to amend its complaint, at 

which time the plaintiff withdrew its declaratory judgment claim and filed a two count 

complaint against the defendant for anticipated violations of the conservation easement. On 

January 15, 2013, the plaintiff filed a second amended complaint. 

FILED 
MAY 29 2013 

SUPERIOR COURT· NEW lONOON 
JUDICIAL DlSTRl(1 Al NEW I ONDON 

5·5Crl3 c.op1e . ..s .:se.nt -to cou.,nse..\ 
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On January 30, 2013, George Jepsen, attorney general of the state of Connecticut, 

filed a motion to intervene, pursuant to Practice Book§ 9-18 and General Statutes §§ 47-42c 

and 552-560a. On March 8, 2013, the defendant filed an objection to the motion to intervene. 

The defendant submitted the following evidence with her objection: return of service upon 

i Richard Blumenthal, former attorney general of the state of Connecticut, dated October 24, 
I ~ 

2009; a letter dated June 11, 2010, from Scott Koschwitz {Koschwitz), assistant attorney 

general of the state of Connecticut, to Attorney Frederick Gahagan (Gahagan) regarding his 

appeal filed on behalf of the plaintiff; a letter dated June 11, 2010, from Koschwitz to 

Attorney Santa Mendoza regarding his appeal filed on behalf of the defendant; an excerpt 
l 

from the deposition of Gahagan, dated June 28, 2012; and a memorandum of decision on a 

motion to intervene in Walker v. Branford Planning & Zoning Commission, Superior Court, 

judicial district of New Haven, Docket No. CV 10 6009763 (September 28, 2010, Corradino, 

J.T.R.). The matter was argued at short calendar on April 22, 2013. 

BACKQROUND 

In its amended complaint, the plaintiff alleges the following facts. The plaintiff is the 

holder and owner of a conservation restriction, as defined by General Statutes § 47-42a, 

contained in a declaration of restrictive covenants dated November 25, 1981, and recorded in 

the Lyme land records on December 21, 1981. All subsequent owners of portions of the 

protected property hold title subject to the terms, conditions and restrictions of the 

conservation restriction. The defendant is the cun-ent owner of 66 Selden Road in Lyme, 

Connecticut, substantial portions of which are protected by the conservation restriction. 

The defendant filed an application with the Conservation Commission and Inland 

2 

A57 



II 

'' 'I 
I 

Wetlands Agency for the town of Lyme on January 9, 2010. According to the defendant's 

application, as well as upon visual inspection, the plaintiff learned that the defendant violated 

or intends to violate the conservation restriction by engaging in several prohibited activities in 

or upon the protected areas in violation of General Statutes§ 52-560a. In its prayer for relief, 

the plaintiff seeks various forms of injunctive relief, expenses and costs of litigation pursuant 

to § 52-560a (c) and damages pursuant to General Statutes§ 52-570a (d). 

LAW RE; MOTION IQ INWRV&NE 

Connecticut law requires courts to permit the addition of a party when a nonparty 

seeking to intervene "has an interest or title which the judgment will affect." General Statutes 

§ 52-107; Practice Book § 9-18. 1 "The decision whether to grant a motion for the addition of 

a party to pending legal proceedings rests generally in the sound discretion of the trial court .. 

. . It must be kept in mind, however, that the roles of intervention should be liberally 

construed, in order to avoid multiplicity of suits and settle all related controversies in one 

action. . . . A proposed intervenor must allege sufficient facts, through the submitted motion 

and pleadings, if any, in order to make a showing of his or her right to intervene." (lntemal 

quotation marks omitted.) Schaghticoke Tribal Nation v. Harrison, 264 Conn. 829, 838-39, 

General Statutes§ 52-107 provides: "The court may determine the controversy as between 
the parties before it, ifit can do so without prejudice to the rights of others; but, ifa complete 
determination cannot be had without the presence of other parties, the court may direct that 
such other parties be brought in. If a person not a party has an interest or title which the 
judgment will affect, the court, on his application, shall direct him to be made a party." 

Practice Book § 9-18 provides; "The judicial authority may determine the controversy 
as between the parties before it, if it can do so without prejudice to the rights of others; but, if 
a complete detennination cannot be had without the presence of other parties, the judicial 
authority may direct that they be brought in. If a person not a party has an interest or title 
which the judgment will affect, the judicial authority, on its motion, shall direct that person to 
be made a party." 
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826 A.2d I 102 (2003). "For purposes of judging the satisfaction of[the] conditions [for 

intervention, the court looks] to the pleadings, that is, to the motion for leave to intervene and 

to the proposed complaint or defense in intervention, and .. , [the court] accept[s] the 

allegations in those pleadings as true." (Internal quotation marks omitted.) Kerrigan v. 

Commissioner of Public Health, 279 Conn. 447,457, 904 A.2d 137 (2006). "The inquiry is 

l' whether the claims contained in the motion, if true, establish that the proposed intervenor has 
J 
•!· ' 1 

a direct and immediate interest that will be affected by the judgment." (Internal quotation 

marks omitted.) Id. 

"Most of our cases discuss the admission of new parties as coming within the 'broad 

discretion' of the trial court .... The nature of the right to intervene in Connecticut, however, 

has not been fully articulated. Where state precedent ls lacking, it is appropriate to look to 

authorities under the comparable federal rule, in this case· [r]ule 24 of the Federal Rules of 

Civil Procedure."2 (Citations omitted; internal quotation marks omitted.) Washington Trust 

Co. v. Smith, 241 Conn. 734,740,699 A.2d 73 (1997). 

"The distinction between intervention of right and pennissive intervention, such as is 

Rule 24 of the Federal Rules of Civil Procedure provides in relevant part: "(a) Intervention of 
Right. On timely motion, the court must permit anyone to intervene who: (1) is given an 
unconditional right to intervene by a federal statute; or (2) claims an interest relating to the 
property or transaction that is the subject of the action, and is so situated that disposing of the 
action may as a practical matter impair or impede the movant's ability to protect its interest, 
unless existing parties adequately represent that interest. 

"(b) Permissive Intervention. (I) In General. On timely motion, the court may permit 
anyone to intervene who: (A) is given a conditional right to intervene by a federal statute; or 
(B) has a claim or defense that shares with the main action a common question oflaw or fact. 
(2) By a Govemment Officer or Agency. On timely motion, the court may permit a fedetal or 
state governmental officer or agency to intervene if a party's claim or defense is based on: (A) 
a statute or e;<ecutive order administered by the officer or agency; or (B) any regulation, 
order, requirement, or agreement issued or made under the statute or executive order." 
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found in [r]ule 24 of the Federal Rules of Civil Procedure, has not been clearly made in 

Connecticut practice. . . . But there are aJso cases which make clear that intervention as of 

right exists in Connecticut practice." (Citations omitted; internal quotation marks omitted.) 

Washington Trust Co. v. Smith, supra, 24 l Conn. 739-40. Our Supreme Court has held that 

"[i]n order for a proposed intervenor to establish that it is entitled to intervene as a matter of 

right, [he] must satisfy a well established four element conjunctive test: [T]he motion to 

intervene must be timely, the movant must have a direct and substantial interest in the subject 

matter of the litigation, the movant's interest must be impaired by disposition of the litigation 

without the movant's involvement and the movant's interest must not be represented 

adequately by any party to the litigation." (Internal quotation marks omitted.) BNY Western 

Trust v. Roman, 295 Conn. 194,205, 990 A.2d 853 (2010). "If any one of the four prongs is 

missing, the motion to intervene as of right should be denied." Rosado v. Bridgeport Roman 

Catholic Diocesan Corp., 60 Conn. App. 134, 146, 758 A.2d 916 (2000), 

In determining whether to grant a motion· for permissive intervention, Connecticut 

trial courts "balance[] several factors [including]: the timeliness of the intervention, the 

proposed intervenor's interest in the controversy, the adequacy of representation of such 

interests by other parties, the delay in the proceedings or other prejudice to the existing parties 

the intervention may cause, and the necessity for or value of the intervention in resolving the 

controversy [before the court] .... [AJ ruling on a motion for pennissive intervention would 

be erroneous only in the rare case [in which] such factors weigh so heavily against the ruling 

that it would amount to an abuse of the trial court's discretion." (Internal quotation marks 

omitted.) Kerrigan v. Commissioner of Public Health, supra, 279 Conn. 461. 
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J' ANALYSIS 

I 

The attorney general moves to intervene, pursuant to his powers and obligations under 

General Statutes§§ 4742c and 52-560a, on behalf of the public interest in conservation 

restrictions of land and water areas. As an initial procedural issue, this court must determine 

whether either statute authorizes the attorney general to bring an action in superior court to 

enforce a restrictive covenant such as the one at issue in the present case. 

For the purposes of§ 4 7 42c, a "conservation restriction" is defined as "a limitation, 

whether or not stated in the form of a restriction, easement, covenant or condition, in any 

deed, will or other instrument executed by or on behalf of the owner of the land described 

therein, including, but not limited to, the stake or any political subdivision of the state, or in 

any order of taking such land whose purpose is to retain land or water areas predominantly in 

their natural, scenic or open condition or in agricultural, farming, forest or open space use." 

General Statutes§ 47-42a (a). General Statutes § 47-42c explicitly authorizes the attorney 

general to "bring an action in the Superior Court to enforce the public interest" in 

"conservation and preservation restrictions." See McEvoy v. Palumbo, Superior Court, 

judicial district of Litchfield, Docket No. CV l O 6002253 (November 16, 2011, Danaher, J.) 

(discussing that the legislature, in drafting§ 47-42c, specifically named "only the Attorney 

General as the entity empowered to bring conservation enforcement actions in Superior 

Court" to the exclusion of all others). 

In the present case, the plaintiff's second amended complaint seeks enforcement of the 

conservation restriction pursuant to §§ 47-42c and 52-560a. The defendant admits in her 
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objection to the motion to intervene that the alleged easement is regulatory and concedes that 

it is a conservation restriction. Therefore, this court finds that§ 47-42c·applies to the present 

case and, as such, authorizes the attorney general to maintain a conservation enforcement 

action in superior court. Because the attorney general is authorized to bring an enforcement 

action in the superior court pursuant to § 47-42c, this court need not address the attorney 

general's power pursuant to § 52-560a. 

II 

In support of his motion to intervene, the attorney general argues that he meets the 

standards for intervention as of right because the motion is timely, he has a direct and 

substantial interest in this matter and no party can adequately represent his interests in this 

case. Alternatively, he argues that his interests in the present case meet the standards for 

permissive intervention. ln her objection to the motion to intervene, the defendant argues that 

the attorney general's motion is untimely, the public does not have an interest in the present 

case and, as a result, the attorney general has no interest to enforce and, finally, the attorney 

general has not shown how his interests are inadequately represented. The court first will 

address the attorney general's claim regarding intervention as of right. 

As discussed, supra, the "four element, conjunctive inquiry governing the decision on 

a motion for intervention as a matter of right" requires the following: "[T]he motion to 

intervene must be timely, the movant must have a direct and substantial interest in the subject 

matter of the litigation, the movant's interest must be impaired by disposition of the litigation 

without the movant's involvement and the movant's interest must not be represented 

adequately by any party to the litigation." (£ntemal quotation marks omitted.) Kerrigan v. 
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Commissioner of Public Healt!i, supra, 279 Conn. 456-57. 

The first prong, timeliness, "involves a determination of how long the intervenor was 

aware of an interest before he or she tried to intervene, any prejudicial effect of intervention 

on the existing parties, any prejudicial effect of a denial on the applicant and consideration of 

any unusual circumstances either for or against timeliness. . . . Factors to consider also 

1
1 

• include the nature of the interest and the purpose for which the intervenor is seeking to be 

: :I 
;, brought into the action." (Citation omitted; internal quotation marks omitted.) BNY Western 

Trust v. Roman, supra, 295 Conn. 208-09. Though the "timeliness requirement is applied 

more leniently for intervention of right than for permissive intervention .. , [t]he dilatory 

nature ofa motion to intervene is always a factor for a trial court to consider." (Citation 

omitted; internal quotation marks omitted.) Id., 209. 

The attorney general argues that his motion to intervene is timely because the 

"litigation has not progressed substantially and the parties wi11 not be prejudice" if the court 

grants the motion. The defendant argues that the motion is not timely, as it was not filed until 

January 30, 20 l 3, over thirty-nine months after the summons was issued on October 14, 2009. 

The plaintiff submitted as evidence a return of service demonstrating that on October 13, 

2009, a state marshal sent, via certified mail, to the attorney general a true and attested copy 

of the summons, the complaint and all exhibits. Nevertheless, when the plaintiff brought the 

present action in 2009, it initially sought a declaratory judgment to resolve issues in dispute 

with respect to the conservation restriction and the protected areas on the defendant's 

property. It was only on June 9, 2011, when the court, Cosgrove, J., granted the plaintiffs 

request to amend the complaint that the claim became an enforcement action. While it is true 
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that the attorney general waited almost eighteen months to file his motion to intervene, the 

court is not persuaded that this delay will have a prejudicial effect on the parties, as the 

pleadings have yet to close and no trial date has been set. Therefore, construing the rules of 

intervention as of right "liberally" and with a mind toward efficiency and in an effort to 

"avoid multiplicity of suits and settle all related controversies in one action"; Schaghticoke 

Tribal Nation v. Harrison, supra, 264 Conn. 839; this court finds that the attorney general's 

motion to intervene is not untimely. 

Regarding the second and third prongs, "[a]n applicant for intervention has a right to 

intervene , .• where the applicant's interest is of such a direct and immediate character that 

the applicant will either gain or lose by the direct legal operation and effect of the judgment. . 

. . [A] person or entity does not have a sufficient interest to qualify fur the right to intervene 

merely because an impending judgment will have some effect on him, her, or it. The 

judgment to be rendered must affect the proposed intervenor's direct or personal rights, not 

those of another." (Citation omitted; internal quotation marks omitted.) Kerrigan v. 

Commissioner of Public Health, supra, 279 Conn. 257-58. 

General Statutes § 47-42c explicitly authorizes the attorney general to bring an action 

in Superior Court to enforce the public's interest in a conservation restriction such as the one 

at issue. The attorney general's authority pursuant to§ 47-42c is analogous to his authority 

pursuant to General Statutes § 3-125, which requires him "to represent the public interest in 

the protection of any gifts, legacies or devises intended for public or charitable purposes." In 

Carl J. Herzog Foundation, Inc. v. UniversiryofBridgepon, 243 Conn. 1,699 A.2d 995 

(1997}, our Supreme Court analyzed the policy behind the attorney general's authority 
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pursuant to§ 3-125: "Public officials, such as the attorney general, [have] comn:ion-law 

standing to enforce charitable trusts because, by virtue of their positions, they are closely 

associated with the public nature of charities. A leading treatise on the subject states that 

'[t]he public benefits arising from the charitable trust justify the selection of some public 

official for its enforcement. Since the [a]ttorney [g]eneral is the governmental officer whose 

duties include the protection of the rights of the people of the state in general, it is natural that 

he has been chosen as the protector, supervisor, and enforcer of charitable trusts .... ' G. 

Bogert & G. Bogert, Tnists and Trustees (2d Rev. Ed. l 991) § 411, pp. 2-3. Connecticut is 

among the majority of jurisdictions that have codified this common-law rule and has entrusted 

the attorney general with the responsibility and duty to 'represent the public interest in the 

protection of any gifts, legacies or devises intended for public or charitable purposes .... ' 

General Statutes§ 3-125." (Emphasis added.) Id., 7 n.3. 

Like his duties pursuant to§ 3-125, the attorney general has a statutory duty to "bring 

an action in the Superior Court to enforce the public interest" in "conservation and 

preservation restrictions." General Statutes§ 47-42c. Just as "the attorney general must be 

joined as a party to protect the public interest" in charitable trusts, this court finds that the 

attorney general's statutory duty to enforce the public's interest in conservation restrictions 

satisfies the second and third prongs of the test for intervention as of right. Carl J. Herzog 

Foundation, Inc. v. University of Bridgeport, supra, 243 Conn. 8 n.4. 

Finally, "[t]he burden for establishing [the fourth prong of] inadequate representation 

of similar interests is minimal." Rosado v. Bridgeport Roman Catholic Diocesan Corp., 

supra, 60 Conn. App. I 49-50. "The most significant factor in assessing the [fourth prong of] 
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adequacy of representation is how the interests of the absentees compare with the interests of 

the present parties; the weight of the would-be intervenors' burden varies accordingly." Id., 

148. For example, "[i]nadequate representation was demonstrated where a party could have 

argued the intervenor's position, but the intervenor was in a better position to defend its own 

procedures. [See Milfordv. Local 1566, 200 Conn. 91, 95,510 A.2d 177 (1986).] Likewise, 

representation was deemed inadequate where the applicants' direct and limited interest was 

quite distinguishable from broad, general concerns of the plaintiffs. [See State Board of 

Education v. Waterbury, 21 Conn. App. 67, 74,571 A.2d 148 (1990}.]" (Internal quotation 

marks omitted.) Id., 151. 

In the present case, the plaintiff seeks enforcement of the conservation restriction, as 

well as damages associated with enforcement. The attorney general, too, seeks enforcement 

of the conservation restriction. Tho.ugh at first blush these interests seem to be identical, the 

attorney general's interest is not only in enforcing the public's interest in the present 

conservation restriction. but in preserving his interest in enforcing and ability to enforce 

restrictive covenants in the future. This interest is unique to the attorney general as a 

"governmental officer whose duties include the protection of the rights of the people of the 

state in general." (Internal quotation marks omitted.) Carl J. Herzog Foundation, Inc. v. 

University of Bridgeport, supra, 243 Conn. 7 n.3. Therefore, the attorney general has met a 

minimal showing of inadequate representation of his interest by the plaintiff, an existing, 

private party. 

Because this court finds that the attorney general may intervene as of right, pursuant to 

the authority granted to him by General Statutes§ 47A2c, it need not address the attorney 
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general's argument in support of permissive intervention. 

ORDER 

For the foregoing reasons, the court hereby grants the attorney general's motion to 

intervene (#124). 
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DOCKET NO.: KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 
TRUST, INC. and GEORGE JEPSEN 
ATI'ORNEY GENERAL 

Plaintiffs 

v. 

BEVERLY PLATNER 
Defendant 

SUPERIOR COURT 

JUDICIAL DISTRICT OF NEW LONDON 

JULY 17, 2013 

COMPLAINT OF INTERVENOR PLAINTIFF 

The Com1ecticut Attorney Geneml, Geo1•ge Jepsen, was granted intervenor plaintiff status 

by the C0\111: on May 29, 2013, pursuant to his jurisdiction under Conn. Gen. Stat. § 47-42c. The 

Attomey General hereby pleads his Complaint as follows: 

COUNT! 

1. The Lyme Land Conservation Trust, Inc. (the "Land Trnst") is a Connecticut non-

stock corporation with a principal place of business in the Town of Lyme, County ofNew 

London, and State of Connecticut. 

2. The Land Trust is a charitable organization qualified tmde1· Section 50l(c)(3) of 

the Internal Revenue Code, whose purposes include the conservation of land and water areas. 

The Land Trust has also been known in 1981 as the "Lyme Conservation Trust," at oi:her times 

the "Lyme Land Trust," and i:he "Lyme Land Conservation Trust." 

3. The Land Trust is the holder and owner of a Declaration of Restrictive Covenants 

conveyed to it in the name of the Lyme Conservation Tmst on November 25, 1981, and recorded 

on December 21, 1981, in Volume 71, at Page 223 of the Lyme Land Records. In 1981 and 
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thereafter, the Land Trust was often known as, and tefe1Ted to as, the "Lyme Conservation 

Trust". 

4. The Declaration of Restrictive Covenants is a "conservation restriction" as 

defined by section 47-42a of the Connecticut General Statutes and is hereinafter referred to as 

the "Conservation Restriction". 

5. The Conservation Resh'iction was conveyed by Paul B. Selden, the then owner of 

real property located at 66 Selden Road in Lyme, Connecticut, a legal description of which is set 

forth as Exhibit A to the Conservation Restriction. 

6. By virtue of the conveyance of the Conservation Restriction all subsequent 

owners of the propeity described in Exhibit A to the Conservation Restriction hold title subject 

to its terms, conditions, and restrictions. 

7. The Defendant, Beverly Platner, is the current owner of 66 Selden Road, Lyme, 

Connecticut (the "Platner Property") by vhtue of a Warranty Deed dated May 1, 2007, and 

recorded on May 3, 2007, in Volume 139, at Page 913 of the Lyme Land Records. 

8. The real property subject to the Conservation Restriction is identified as "AREA 

'B' RESTRICTED AREA AREA= 12.6 Ac." and "AREA 'B' RESTRICTED AREA AREA= 

4.3 Ac." on a plan entitled: "LAND OF PAUL SELDEN LYME, CT SCALE 1" = 100' DATE 

5/22/81" Richard W, Gates, Land Surveyor, Main Street, Centerbrook, Connecticut, a copy of 

which is attached as Exhibit C to the Second Amended Complaint of the Land Trust (the 

"Protected Areas"). 

9. The Protected Areas consist of substantial portions of the Platner Property, 
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I 0. Upon infmmation and belief, visual inspection, and according to the defendant's 

January 9, 2010, Application to the Conservation Commission and Inland Wetlands Agency for 

the Town of Lyme, she has violated and/or intends to violate the Conservation Restriction by 

engaging in the following activities in or upon the Protected Areas: 

(a) Construction of a relocated driveway within a pottion of the Protected 

Areas, which requires the destruction of vegetation, excavation and/or removal of materials, 

depositing of materials, and operation of vehicles in the Protected Areas, in violation of Sections 

1.2, I .3, 1.4 and 1,6 of the Conservation Restriction, 

(b) Construction of"a fire depatiment dry hookup" within the Protected 

Areas, which requires the construction and placement of a pennanent structure, excavation 

and/or removal of material, destruction of vegetation and operation of vehicles in the Protected 

Areas, in violation of Sections 1.1, 1.2, 1.3, 1.4 and 1.6 of the Conservation Restriction, 

(c) Change of the grade within the Protected Areas to the east and west of the 

driveway near its entrance to Selden Road, which requires the placing of materials and 

destl'Uction of vegetation in Protected Areas, in violation of Section 1.3, lA and 1.6 of the 

Conservation Restriction. 

( d) Cutting and thinning the forest and/or the forest understo1•y in that area 

identified as "Large Hardwood and Shrubs" on Exhibit D to the Land Trust's Second Amended 

Complaint without the pl~intiff's dete1mination that such activity. is necessary or appropriate to 

carry out beneficial and selective non~cornmercial forestry practices in violation of Section 1.7 of 

the Consel'vation Restriction, 
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(e) Destroying existing natural and native grasses and vegetation in the 

Protected Areas and replacing them with lawn and ornamental landscaping in violation of 

Section 1.4 of the Conservation Restri.ction. 

(f) Constructing, maintaining and using improvements and structures such as 

inigation pipes and watering systems in the Protected Areas in violation of the Conservation 

Restriction. 

(g) Dumping truck loads of dirt on the Protected Property in violation of 

Section 1.2 of the Conservation Restriction. 

(h) Interfering with the plaintiff Land Trust's right to inspect and document 

the condition and boundaries of the Protected Areas in violation of Section 3.1 of the 

C011servation Restriction. 
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PRAYER FOR RELIEF 

WHEREFORE, the intevenor plaintiff prays for the following relief: 

1. An order, pursuant to Conn. Gen. Stat. § 47-42c, permanently enjoining the 

defendant, her agents, servants, and/or employees from taldng any further action to implement 

any of the following in or upon the Protected Areas: 

(a) the construction of a relocated driveway within the Protected Areas and 

associated improvements as set forth in paragraph 1 O(a) of this Complaint. 

(b) the construction of a fire department dry hookup within the Protected 

Areas as set forth in paragraph 1 O(b) of this Complaint. 

(c) the changing of the grade within the Protected Areas as set forth in 

paragraph 10( c) of this Complaint. 

( d) any cutting and thinning the forest understory in that area identified as 

0 Large Hardwood and Shmbs" on Exhibit D without the plaintiffs dete1mination that such 

activity is necessary or appropriate to carry out beneficial and selective non-commercial forestry 

practices as set forth in paragraph 10( d) of this Complaint. 

(e) the performing any of the activities described in paragl'aphs lO(e)- lO(h) 

of this Complaint 

2. An order, pursuant to Conn. Gen. Stat.§ 47-42c, requiring the defendant, her 

agents, servants, and/or employees to do the following: 
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(a) Relocate and restore the driveway and associated improvements as 

described in paragraph I O(a) of this Complaint to a predominantly natural, scenic or open 

condition 01· in agricultural or forestry use consistent with the terms and stated pul'pose of the 

Consetvation Restriction. 

(b) Remove any "fire department dry hookup'' as described in paragraph 

lO(b) of this Complaint from the Protected Areas and restore the area in accordance with the 

terms and Conservation Restriction. 

(c) Restore the grade as described in paragraph lO(c) of this Complaint to its 

pre-existing condition and restore the area in accordance with the Conservation Restriction. 

(d) Restore the Platner Property to its condition as it existed pdor to the 

defendant's actions as desc1ibed in paragraphs IO(d)- lO(h) of this Complaint. 

3, An order, pursuant to Conn. Gen. Stat. § 47-420, pe1manently enjoining the 

defendant, her agents, servants, and employees from violating the Conservation Restriction in the 

future. 

4. An order that the Court exercise continuing jurisdiction· over this case until the 

defendant, Beverly Platner, has fully complied with the terms of the judgment. 

5, Such other orders and further relief as justice and equity require, 
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costs. 

The amount, legal interest or pmperty in demand is more than $15,000, exclusive of 
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Tel: (860) 808-5020 
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Docket N°· KNL- CV09-6001607-S 

LYME LAND CONSERVATION 

TRUST,lNC. 

vs. 

PLATNER, BEVERLY 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

NEW LONDON AT NEW LONDON 

NOVEMBER 4, 2013 

DEFENDANT'S ANSWER & SPECIAL DEFENSES TO THE COMPLAINT OF THE 
INTERVENING PLAINTIFF, GEORGE JEPSEN, ATTORNEY GENERAL 

The defendant hereby pleads to the "Complaint oflntervenor Plaintiff'' filed by the Attorney 

General of the State of Connecticut, as follows: 

BY WAY OF ANSWER 

~ War, of Answer to the preliminaiy allegations (1ls l-11}: 

l. As to the allegations stated in ,i I of the so-called "Complaint of Intervenor Plaintiff" 

defendant lacks knowledge or information thereof sufficient to fonn a belief and, therefore, 

denies same and leaves the plaintiff to its proo£ 

2. As to the allegations stated in ,i 2 of the so-called "Complaint ofintervenor Plaintiff" 

concerning whether the Land Trust is a charitable organization, whether it is qualified under 

§ 501 (c)(3) of the Internal Revenue Code and what its purposes are, the defendant lacks 

knowledge or information thereof sufficient to fonn a belief and, therefore, denies same and 

leaves the intervening plaintiff to his proof and as to the allegations concerning the fictitious 

names by which the Land Trust is alleged to have been known, defendant denies generally and 

specifically the allegations contained therein and adds that even if plaintiff were" ... known in 

1981 as the "Lyme Conservation Trust" ... " it had not filed any trade name certificate with the 

town clerk of the Lyme, Connecticut as required by Connecticut General Statutes § 35-1, 
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3. As to V 3 of the so-called ''Complaint oflntervenor Plaintiff" defendant denies generally 

and specifically the allegations contained therein. 

4. As to ~ 4 of the so-called "Complaint of Intervenor Plaintiff' defendant admits that the 

instrument recorded in volume 71, at page 223 of the Lyme land records (a copy of which 

is attached to the so-ealled "Amended Complaint as Exhibit A) states in Article III at~ 3.3 

that the restrictions contained in it are, 
·-intended as conservation restrictions' as 
that term is defined in Section 47-42a of the 
Connecticut General Statutes" 

but defendant denies that the "Conservation Restriction" is valid or enforceable and 

denies that the intervening plaintiff has the power to enforce it 

5. As to V 5 of the so-called "Complaint ofintervenor Plaintiff' defendant admits, 

a) that Paul B. Selden (then ofNew York, New York) executed the instrument 

recorded in volume 71, at page 223 of the Lyme land records; 

b) that "Exhibit A" thereofis a legal description, and 

c) that Paul B. Selden (then ofNew York, New York) was an owner ofreal property, 

but denies that the instrument is valid, binding or enforceable against her and denies that 

plaintiff has the power to enforce it. 

6. As to the allegations stated in ,i 6 of the so-called "Complaint ofintervenor Plaintiff', 

defendant denies generally and specifically the allegations contained therein. 

7. Defendant admits the allegations off 7 of the so-called "Complaint ofintervenor 

Plaintiff". 

8. In response to ,i 8 of the so-called ""Complaint of [ntervenor Plaintiff"" and without 

admitting the validity of the "Conservation Restriction" and without admitting the legal 

sufficiency of the description, the defendant admits that the real property allegedly subject 

to the Conservation Restriction is identified as "AREA 'B' RESTRICTED AREA= 12.6 Ac." 

and "AREA 1B1 RESTRICTED AREA= 4.3 Ac. 11 on a map titled: "LAND OF PAUL SELDEN LYME, 

CT SCALE l" = 100' DATE 5/22/81" prepared by Richard W. Gates, Land Surveyor, Main 

Street, Centerbrook, Conn. but only to so-called "Class D" standards. 

-2-
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9. In response to~ 9 of the so-called "Complaint oflntervenor Plaintiff' and without 

admitting that the alleged "Protected Areas" are actually protected by the "Conservation 

Restriction", the defendant that a substantial portion of the "Platner Property" is jdentified 

as "AREA 'B"' on the map prepared by Richard W. Gates and referred to above (although 

not all of said "AREA 'B"' [s within the Platner Property). 

l 0. As to the allegations stated in ~ 1 0 of the so-called "Complaint of Intervenor Plaintiff', 

defendant responds as follows: 

a) with respect to sub-1 l O (a) thereof: Beverly Platner admits that she relocated her 

driveway within a small. de minimis portion of what is depicted as "AREA 'B"' on the 

map prepared by Richard W. Gates and referred to above, but denies generally and 

specifically that such relocation of her driveway was in violation of the "Conserva­

tion Restriction" (and denies that the "Conservation Restriction" is valid anyway); 

b) with respect to sub-1 10 (b) thereof: Beverly Platner admits that, after discussions 

with the Lyme fire department. she applied to the Lyme conservation commission 

for permission to construct a fire department dry hookup within a very small portion 

of what is depicted as "AREA 'B"' on the map prepared by Richard W. Gates and 

referred to above and that she received approval from that commission to do the 

work (and restore the disturbed area) but she denies generally and specifically that 

(i) she has done any of the approved work or(ii) presently intends to do any of the 

approved work pending the outcome of this case; 

c) with respect to sub-ii IO (c) thereof: Beverly Platner denies generally and 

specifically the allegations contained therein; 

d) with respect to sub·,I IO (d) thereof: Beverly Platner denies generally and 

specifically that anything she has done in the area identified as "Large Hardwood 

and Shrubs" on the Gates map referred to above is contrary to the work she proposed 

and that was approved on site by the plaintiffs lawyer, Fritz Gahagan, and the 

plaintiffs environmental consultant, Anthony Irving, during a site walk and 

inspection in July 2008; 
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e) with respect to sub-1 10 (e) thereof: Beverly Platner denies generally and 

specifically, 

(i) the existence of "natural and native grasses and vegetation" in the Protected 

Areas (and, consequently denies "destroying" such things); 

(ii) "replacing" grasses and vegetation with "lawn"; and 

(iii) any violation of"Section 1.4" of the "Conservation Restriction" 

Beverly Platner admits having cultivated and/or harvested flowers and forest 

products in accordance with non-commercial forestry practices and having planted 

shrubs and the like within so-called "AREA 'B"', and in accordance with the 

reservations contained in Article II of the "Conservation Restriction:' 

f) with respect to sub-,i 13 (f) thereof: Beverly Platner admits maintaining and using a 

watering system within portions of so-called "AREA 'B'", but denies generally and 

specifically the balance of the allegations contained therein including that denying 

that a watering system should be considered a "structure" under the "Conservation 

Restriction" or that the watering system is "upon" the land within the meaning of the 

"Conservation Restriction"; 

g) with respect to sub-,i 13 (g) thereof: Beverly Platner denies generally and 

specifically the allegations contained therein. 

h) with respect to sub-1 13 (h) thereof: Beverly Platner denies generally and 

specifically the allegations contained therein. 
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First Count: 

BYWAY OF COUNTERCLAIM 

Application for Declaratory Judgment re 

the Validity of Conservation Restriction: 

L The Lyme Land Conservation Trust, Inc. ("Land Trust") claims in it complaint to be 

the owner or holder of a "conservation restriction", as defined by Section 47-42a of the 

Connecticut General Statutes, by virtue ofan instrument titled a "Declaration of Restrictive 

Covenants" executed by Paul Selden (a predecessor in title to the defendant (and counterclaim 

plaintiff) Beverly Platner) to the "Lyme Conservation Trust" recorded on December 21, 1981 

in Volume 71, at Page 223 of the Lyme Land Records, a copy of which instrument is attached 

to plaintiffs complaint or second amended complaint as Exhibit A (the "Conservation 

Restriction"). 

2. The defendant and counterclaim plaintiff, Beverly Platner, is the current owner of66 

Selden Road, Lyme, Connecticut (the "Platner Property") by virtue of a Warranty Deed dated 

May l, 2007 and recorded on May 3, 2007 in Volume 139, at Page 913 of the Lyme Land 

Records, a copy of which is attached to plaintiff's complaint or second amended complaint as 

Exhibit B. 

3. The Platner Property is a developed house lot comprising about 18.7 acres, of which 

the Land Trust claims about ::1: 14.3 acres is subject to the Conservation Restriction and of 

which the Land Trust admits that about :i::4.4 acrns is "unrestricted" (by the Conservation 

Restriction). 

4. The Lyme Conservation Commission, which acts as the wetlands agency for the town 

of Lyme, Connecticut imposed the restriction upon Paul Selden and/or extracted the 

Conservation Restriction from Paul Selden under the threat that Mr. Selden would not 

otherwise be able to develop any of his more than 18 acres, historically known as Selden Point, 

(which was the very first such restriction extracted by the Conservation Commission). 
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5. There is no statutory authority in the state of Connecticut that allows any local 

Connecticut wetlands commission to impose or extract a conservation restriction or easement 

as a condition for its issuance of a wetlands permit. 

6. The development of the 4.4 or so acres of the "unrestricted" area on the Platner 

Property did not in fact have any actual adverse impact on the inland wetlands there. 

7. Since the Lyme Conservation Commission is not a "mini EPA" (that is, said 

commission is not a state version of the federal Environmental Protection Agency) the 

conditions imposed or exactions demanded must be limited to the protection of wetlands and 

watercourses within its jurisdiction. 

8. There was not (and is not) any significant factual nexus between the powers, purposes 

and legitimate concerns of the Lyme Conservation Commission acting as a wetlands agency to 

impose or require as a condition of approval of a wetlands permit for what is now the Platner 

Property, the restrictions contained in the Conservation Restriction (at least as the plaintiff 

Land Trust and Attorney General seek to have the Restriction's provisions interpreted). 

Second Count: Application for Declaratory Judgment re the meaning 

of provisions of the Conservation Restriction: 

1.-3. The allegations set forth in paragraphs l through 3 ofthe First Count are hereby 

incorporated by reference and re-al!eged as paragraphs I through 3 of the Second Count as 

though set forth in full. 

4. By writ of summons dated October 9, 2009 the plaintiff and counterclahn defendant, 

Land Trust, commenced an action for Declaratory Judgment concerning the Conservation 

Restriction and alleging, inter a/ta, that, 

a) in order for the Land Trust to defend and protect its alleged interests and the 

public's interest in the Declaration of Restrictive Covenants it is necessary that the: ... 

scope and extent of the restrictions contained in the Declaration of Restrictive 

Covenants, be judicially determined; and 
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b) there are actual bona fide and substantial questions and issues in dispute and 

a substantial uncertainty of legal relations requiringjudicial determination in order for 

the Land Trust to enforce its rights in the Protected Areas arising under the Declaration 

of Restrictive Covenants. 

S. Instead of timely objecting to or complying with the defendant's request to revise 

dated and filed August 23, 20 IO ( docket entry# l 10.00), the Land Trust filed a request for 

leave to amend complaint (docket entry# 1 l l .00) seeking to "withdraw its Declaratory 

Judgment claim" against the defendant and "to add a count against defendant Beverly Platner 

for [alleged] violations of' the Declaration of Restrictive Covenants seeking injunctive relief 

and attorneys' fees, which request the court granted on June 9, 2011 "although the plaintiff has 

foiled to comply strictly with the requirements of the Practice Book". 

6. Despite the plaintiff Land Trust's withdrawal of its claim for a declaratory judgment, 

there remain actual bona fide and substantial questions and issues in dispute and a substantial 

uncertainty of legal relations requiring judicial dete11nination in order for the defendant and 

counterclaim plaintiff Beverly Platner to peaceably use her land free of unreasonable 

interference by the plaintiffs and counterclaim defendants. 

7. Paragraph 3.3 or Article III of the Conservation Restriction expressly allows the 

defendant and counterclaim plaintiff to maintain the Protected Areas predominantly in their 

"scenic m: open condition" and in an "open space use." 

8. Article II of the Conservation Restriction expressly reserves to the defendant and 

counterclaim plaintiff the following rights: 

"(tJo create and maintain views and sight lines from [her] residential property ... by the 
selective cutting, pruning or trimming of vegetation, provided that such action shall not 
have a significant adverse impact upon the Protected Areas; 

"[t]o ... engage in the cultivation and harvesting of crops, flowers and 
hay; the planting of trees and shrubs and the mowing of grass ... ; [and] 

"[t]he cultivation and harvesting of forest products in 
accordance with sound non-commercial forestry practices." 

7 



9. From the time Paul Selden sold the Platner Property, the defendant and counterclaim 

plaintiffs predecessors in title without inte1-ference or objection from the plaintiff Land Trust, 

{a) maintained almost all of the non-wooded areas within the Protected Areas 

as mowed or tended grass; and 

(b) installed and used an underground sprinkler or irrigation system for part 

of that grassy area 

1 O. However, since the defendant and counterclaim plaintiff acquired the Platner Property 

in 2007, the plaintiff Land Trust has treated her differently than any previous owner and bas 

publicly criticized her, accused her of violating the Conseivation Restriction, and attempted to 

coerce her to behave as it alone interprets she should and without having sought any legal 

opinion as to the meaning of the Conservation Restriction beyond that of"Fritz" Gahagan. 

I I. Both plaintiffs have claimed that the uses the defendant and counterclaim plaintiff 

have made and the activities she has conducted in the Protected are in violation of the 

Conservation Restriction. 

12. In order for the defendant and counterclaim plaintiff to defend and protect her rights 

under the Conservation Restriction it is necessary that the scope and extent of the restrictions 

contained therein be judicially determined and declared. 

13. There are actual bona fide and substantial questions and issues in dispute and a substan­

tial uncertainty oflegal relations requiringjudicial determination in order for the defendant and 

counterclaim plaintiff to preserve her rights in the Protected Areas arising under the 

Conservation Restriction and to exercise them withoutthe plaintiffs' bullying and interference. 
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Docket N°· KNL-cv09-6001607-s 

LYME LAND CONSERVATION 

TRUST,lNC. 

vs. 

PLATNER,BEVERLY 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

NEW LONDON AT NEW LONDON 

NOVEMBER 4, 2013 

STATEMENT OF DEMAND; PRAYER FOR RELIEF 

WHEREFORE, the counterclaim plaintiff, Beverly Platner, claims and prays for the 

following: 

With respect to the First Count; 

a declaratory judgment declaring that the Conservation Restriction is void ab initio 

and invalid as being beyond the power of the Lyme Conservation Commission to 

have demanded (at least to the extent that the counterclaim defendants are, in this 

case seeking to have the Conservation Restriction interpreted). 

With respect to the Second Count: 

l. a declaratory judgment determining whether her uses of all of the Protected Areas are 

within her rights under the Conservation Restriction, inculuding whether: 

a. her cultivation of flowers, shrubs, plants and trees is rightful and allowed in the 

Protected Areas under Article II of the Conservation Restricrtion; 

b. she has the right within the Protected Areas identified as "Large Hardwood and 

Shrubs" to mow invasive and other grasses and to thin the forest understory and 

remove invasive plant to create pleasing views of natural features such as Selden 

Creek, Selden Cove and Selden Island State Park and create and maintain views and 

sight lines; and put selective cutting pruning and trimming of vegetation 

9 

A83 



c. she has the right to amend the soils within the Protected Areas, and use fertilizer 

and/or pesticides; while engaged in the cultivation and harvesting of crops, flowers 

and hay; and the planting of trees and shrubs and the mowing of grass 

d. she may install, use, maintain and repair her sprinkler/irrigation system in Protected 

Areas (as her predecessors in title did) so long as the equipment thereof is 

substantially underground; 

e. she may, from time to time, replace and/or displace plants, flowers, trees, shrubs and 

grass or grasses with other plants, flowers, trees, shrubs and grass or grasses, without 

interference from the plaintiffs; 

f. whether her activities have retained the Protected Areas in natural, scenic or open 

condition and in agricultural, farming, forest and open space use; and 

g. whether her activities have been competent, conscientious and effective 

preservation and management of the Protected Areas in a scenic or open condition 

and in open space use. 

2. a permanent injunction restraining the counterclaim defendants, 

a. from interfering with any of the counterclaim plaintiff's activities the court 

declares to be rightful; and 

b. from further badgering and bullying her with respect to the same, 

if the court should determine that the counterclaim plaintiff is acting within her rights 

within the Protected Areas under the Conservation Restriction. 

3. Her costs. 

4. Such other and further relief as to justice and equity appertains 
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CERTIFICATE OF JOINDER OF/OR 
NOTICE TO INTERESTED PERSONS 

Pursuant to Connecticut Practice Book§ l 7-56(b) this is to certify that all persons interested 

in the subject matter of the attached complaint have either been joined as parties to the action 

or given reasonable notice thereof. 

The parties to whom notice was given by certified mail, return receipt requested, and the 

nature of their interests are as follows: 

The Town of Lyme and its Lyme Conservation Commission, which is an interested party 

because it exacted and required the original Conservation Restriction from Paul Selden, the then 

owner of the Platner Property and other adjoining land as a condition of building any dwelling 

on the Platner Property; and 

Joseph G Standart, HI and Clinton S. Standart is an interested party as they are owners of 

land affected (or not affected) by the Conservation Restriction. 

Certification 
I hereby certify Illa!, on !Ills 2nd day of November 2013, a copy ol 
the foregoing and attached were sent <!lectron!cally by ema·,1 to all 
counsel of record as follows: 

As 10 plalnU!t, the Lyme land Conservation Trust. Inc.: 
john.pritchllrd@p11isburylaw.com. 
lmcollin•@wallernmithpalmer.com 

As to the Intervening plaintiff George Jepsen 
Gary.Mawes@cl.gov 

As to defendan~ Bawdy Platner, 
santamendoza@comcast net 
jb@altorneyjanetbrooxs.com 

a::'-Q L_- ~~ L-
Commlssloner of the Superior Court 
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Docket N°' KNL-CV09-6001607-s 

LYME LAND CONSERVATION 

TRUST,lNC. 

vs. 

PLATNER,BEVERLY 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

NEW LONDON AT NEW LONDON 

NOVEMBER 18, 2013 

DEFENDANT'S AMENDED i\i"ISWER & SPECIAL DEFENSES & COUNTERCLAIMS TO 
THE LYME LAND CONSERVATION TRUST, INC.'S SECOND AMENDED COMPLAINT 

The defendant hereby amends her pleading to the "Second Amended Complaint" of the 

plaintiff Lyme Land Conservation Trust Inc., as follows: 

BY WAY OF ANSWER 

fu Way of Answer to the preliminary allegations (1fs 1-11): 

1. As to the allegations stated in 1f 1 of the so-called "Second Amended Complaint" defendant 

lacks knowledge or information thereof sufficient to fo1m a belief and, therefore, denies 

same and leaves the plaintiff Land Trust to its proof. 

2. As to the allegations stated in 1f 2 of the so-called "Second Amended Complaint" 

concerning whether the Land Trust is a charitable organization, whether it is qualified under 

§ 501 (c)(3) of the Internal Revenue Code and what its purposes are, the defendant lacks 

knowledge or information thereof sufficient to form a belief and, therefore, denies same and 

leaves the plaintiff Land Trust to its proof 

3. As to 1f 3 of the so-called "Second Amended Complaint" concerning fictitious names by 

which the Land Trust was allegedly known, defendant denies generally and specifically the 

allegations contained therein and adds that even if plaintiff were " •.. known ... as the 'Lyme 

Conservation Trust' ... ", (a) it had not filed any trade name certificate with the town clerk of 

the Lyme, Connecticut as required by Conn. Gen'! Stat. § 35-1 and (b) is not referred to as 

the "Lyme Conservation Trust" in any other recorded conservation restriction .. 
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4. As to 1[ 4 of the so-called "Second Amended Complaint" defendant denies general!y and 

specifically the allegations contained therein. 

5. As to '\J 5 of the so-called "Second Amended Complaint" defendant admits that the 

instrument recorded in volume 71, at page 223 of the Lyme land records (a copy of 

which is attached to the so-called "Amended Complaint as Exhibit A) states in Article 

If1 at "jj 3.3 that the restrictions contained in it are, 
·._intended as conservation restrictions' as 
that term is defined in Section 47-42a of 
the Connecticut General Statutes" 

but defendant denies that the "Conservation Restriction" is valid or enforceable and 

denies that the plaintiff Land Trust has the power to enforce it. 

6. As to 'll 6 of the so-called "Second Amended Complaint" defendant admits, 

a) that Paul B. Selden (then ofNew York, New York) executed the instrument 

recorded in volume 71, at page 223 of the Lyme land records; 

b) that "Exhibit A" thereof is a legal description, and 

c) that said Paul B. Selden was a "then-owner of real property", 

but denies that the instrnment is valid, binding or enforceable against her and denies that 

plaintiff Land Trust has the power to enforce it. 

7. As to the allegations stated in ,i 7 of the so-called "Second Amended Complaint", 

defendant denies generally and specifically the allegations contained therein. 

8. Defendant admits the allegations of,i 8 of the so-called "Second Amended Complaint". 

9. In response to '119 of the so-called "Second Amended Complaint" and without admitting 

the validity of the "Conservation Restriction" and without admitting the legal 

sufficiency of the description, the defendant admits that the real prope1ty allegedly 

subject to the Conservation Restriction is identified as "AREA 'B' RESTRICTED AREA= 

12.6 Ac:' and "AREA 'B' RESTRICTED AREA= 4.3 Ac." on a map titled: "LAND OF PAUL 

SELDSN LYME, CT SCALE 1" = I 00' DATE 5/22/81" prepared by Richard W. Gates, Land 

Surveyor, Main Street, Centerbrook, Conn. but onlv to so-called "Class Q" standards. 
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10. In response to ,i !O of the so-called "Second Amended Complaint" and without 

admitting that the alleged "Protected Areas" are actually protected by the "Conservation 

Restriction", the defendant admits that a substantial portion of the "Platnel' Property" is 

identified as "AREA 'B"' on the map prepared by Richard W. Gates and referred to above 

(although not all of said "AREA 'B"' is within the Platner Property). 

11. In response to ,r 1 J of the so-called "Second Amended Complaint", the defendant admits 

the existence of the alleged provision "3.6" but denies the validity of thereof . 

.6.Y. Way of Answer !Q. the COUNT I: 

12. Defendant hereby incorporates her responses to 1s I through 11 of the so-called "Second 

Amended Complaint" as though repeated and set forth in full. 

13. As to the allegations stated in ,i 13 of COUNT I of the so-called "Second Amended 

Complaint", defendant responds as follows: 

a) with respect to sub-113 (a) thereof: Beverly Platner admits that she relocated 

her driveway within a small, de minimis portion of what is depicted as "AREA 'B'" on the 

map prepared by Richard W. Gates and referred to above, but denies generally and 

specifically that such relocation of her driveway was in violation of the "Conserva-

tion Restriction" (and denies that the "Conservation Restriction" is valid anyway); 

b) with respect to sub-1f 13 (b) thereof: Beverly Platner admits that, after discussions 

with the Lyme fire department, she applied to the Lyme conservation commission 

for permission to construct a fire department dry hookup within a very small 

portion of what is depicted as "AREA 'B"' on the map prepared by Richard W. 

Gates and referred to above and that she received approval from that commission 

to do the work (and restore the disturbed area) but she denies generally and 

specifically that (i) she has done any of the approved work or (ii) presently intends 

to do any of the approved work pending the outcome of this case; 

c) with respect to sub-1113 (c) thereof: Beverly Platner denies generally and 

specifically the allegations contained therein; 
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d) with respect to sub-~ 13 (d) thereof: Beverly Platner denies generally and 

specifically that anything she has done in the area identified as "Large Hardwood 

and Shrubs" on the Gates map referred to above is contrary to the work she 

proposed and that was approved on site by the plaintiff's lawyer, Frederick B. 

"Fritz" Gahagan, and the plaintiff's environmental consuttant, Anthony Irving, 

during a site walk and inspection in July 2008 and adds if the Conservation 

Restriction is valid, the right to cut and thin the forest and the right of mowing 

therein was reserved to under Article II of the Conservation Restriction. 

e) with respect to sub-1 13 (e) thereof: Beverly Platner denies generally and 

specifically, 

(i) the existence of "natural and native grasses and vegetation" in the Protected 

Areas (and, consequently denies "destroying" such things); 

(ii) "replacing" grasses and vegetation with "lawn"; and 

(iii) any violation of"Section 1.4" of the "Conservation Restriction" 

Beverly Platner admits having cultivated and/or harvested flowers and forest 

products in accordance with non-commercial forestry practices and having planted 

shrubs and the like within so-called "AREA 'B'", and in accordance with the 

reservations contained in A1ticle II of the "Conservation Restriction." 

f) with respect to sub-'IJ 13 (f) thereof: Beverly Platner admits maintaining and using 

a watering system within poitions of so-called "AREA 'B"', but denies generally and 

specifically the balance of the allegations contained therein including that denying 

that a watering system should be considered a "structure" under the "Conservation 

Restriction" or that the watering system is "upon" the land within the meaning of 

the "Conservation Restriction"; 

g) witl1 respect to sub-'\[ 13 (g) thereof: Beverly Platner denies generally and 

specifically the allegations contained therein. 

h) with respectto sub-~ 13 (h) thereof: Beverly Platner denies generally and 

specifically the allegations contained therein. 
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fui: Way_ of Answer to the COUNT II: 

14. Defendant hereby incorporates her responses to ,rs I through 11 of the so-called "Second 

Amended Complaint" and to ,r 13 of"COUNT I" as though repeated and set forth in 

full. 

I5. As to the allegations stated in 'If 15 of COUNT II of the so-ealled "Second Amended 

Complaint", defendant denies generally and specifically the allegations contained 

therein. 

BY WAY OF SPECIAL DEFENSES TO BOTH COUNTS 

First Special Defense 
(Breach of the implied covenant of good faith and fnir dealing.) 

If (as the plaintiff alleges), (a) it is the holder of a valid Declaration of Restrictive Covenants and 

(b) that Declaration creates rights and obligations for both parties to this suit, then there is an 

implied covenant of good faith and fair dealing. Plaintiff has breached that implied covenant 

by, 

i) unreasonably withholding its consent (which it is authorized to give under ,i 4.1 of 

the Conservation Restriction) to relocate the driveway which relocation was sought not only 

to correct a danger to the public and to the defendant but also to reduce pollution to tidal and 

inland wetlands and the waters of the state of Connecticut; and 

ii) seizing upon the relocation of the driveway as a ground for its instant action even 

though it publicly "applauded" the good sense of the proposal to relocate the driveway in 

comments before the inland wetlands agency of the town of Lyme; 

iii) unreasonably withholding its consent to allow the defendant to comply with the fire 

marshal's proposal for a dry hook-up to be implemented in a small part of the Protected 

Areas even though plaintiff is authorized to give such consent under'I[ 4.1 of the 

Conservation Restriction and even though no discernible harm to the Conservation 

Restriction's purposes would have resulted while, at the same time, the public interest in fire 

safety would have been enhanced by plaintiff's consent; 
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iv) unreasonably withholding its consent to allow the defendant to create within the 

Protected Areas a marsh/pond system that would promote the public interest expressed in 

the Conservation Restriction; 

v) permitting refuse, trash, vehicle parts, rubbish, debris, junk, and other waste material 

to remain in Protected Areas for years without making any effort to remedy that visible 

violation, while persecuting the defendant (who cleaned up the very areas the Land Trust 

neglected) for exercising her rights under the Conservation Restriction; 

vi) unilaterally and without pennission from the defendant, bringing onto and using at 

the Platner Property paraphema!ia not mentioned in the Conservation Restriction including 

but not limited to cameras and global positioning system instruments; and 

vii) badgering the defendant and treating her differently than other owners of the 

Protected Areas and previous owners of the Platner Property, in, among other things, 

I) allowing neighbors subject to the Conservation Restriction to remove or cut 

vegetation they -:-vish to remove or cut but objecting to the defendant removing or cutting 

vegetation she wishes to remove or cut; 

2} not treating the existence of an underground in-igation system in Protected Areas 

as a prohibited structure for a more than a decade before the defendant acquired the property 

and now claiming such an irrigation system is not allowed. 

Second Special Defense 
(Defendant's Actions are Authorized un Article of the Conservation Restriction) 

Article II of the Conservation Restriction shields defendant from liability for actions taken 

pursuant to that section, as set forth in ,rs 2.1, 2.2, and 2.5. Defendant's actions undertaken 

pursuant to Section II include selective cutting, pruning or trimming vegetation to create and 

maintain views and sight lines from her residential property, conducting and engaging in the 

cultivation and harvesting of flowers, the planting of trees and shrubs and the mowing of grass, 

and the continued use of the Protected Areas for all purposes not inconsistent with the restrictions 

set forth in Article I of the Consetvation Restriction. 
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Third Special Defense 
(Waiver and Failure to Exhaust Administrative Remedies: 

With respect to the approvals given by the Lyme w1;tlands agency to 
(a} relocate a small po1·tion or the driveway into Protected Areas and 

(b) install a dry hook-up in a small part of the Protected Areas) 

When defendant Beverly Platner applied to the Lyme inland wetlands agency to relocate 

her driveway and also to create and install a dry hook-up for the fire suppression and safety 

for the benefit of the town, plaintiff argued to the wetlands agency that the proposal would 

violate the Conservation Restriction and that the agency could not grant the application 

because of the provisions Conn. Gen. Stat. 47-42d. The plaintiff had statutory right to appeal 

and test the wetlands agency's decision approving the defendant's application. After the 

wetlands agency approved Beverly Platner's application (on April 21, 2010), plaintiff took an 

appeal against the inland wetlands agency with a return date of May 25, 2010 and filed the 

appeal as docket number KNL-CVJ 0-6004258 S. Plaintiff, however, moved to withdraw its 

appeal in November 2010 under Conn. Gen. Stat. §8-8(n), in January 2011, withdrew its 

appeal. In so doing the plaintiff voluntarily waived its right to a judicial determination of 

whether the activities approved violated the Conservation Restriction. 
Fourth Special Defense 
(Equity should be done for all) 

Under established Connecticut law "[o]ne who seeks equity must also do equity and 

expect that equity will be done for all" Plaintiff seeks equitable (injunctive) relief only for 

itself but fails to "do equity" or expect that equity will be done for the interests of protecting 

the wetlands or the interest in public safety. 

Fifth Special Defense 
(Unclean hands) 

Plaintiff seeks equitable (injunctive) relief but comes to this comt with unclean hands in 

that (a) it has never responded to Beverly Platner's request (presented to the plaintiff's board 

in January 2008) to create a marsh/pond system that would increase bird and other wildlife 

habitat and instead of responding immediately initiated and began concocting a "public 

relations" plan to discredit the defendant and justify this litigation. 

Sixth Special Defense 
(Ultra Vires; lacl, of proper corporate action) 

Plaintiff commenced this litigation without proper and necessary corporate action and vote 

of its board of directors at a properly-noticed meeting of said board. 
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First Count: 

BY WAY OF COUNTERCLAIM 

Application for Declaratory Judgment re 

the Validity of Conservation Restriction: 

l. The Lyme Land Conservation Trust, Inc. ("Land Trust") claims in it second 

Amended Complaint to be the owner or holder of a "conservation restriction", as defined by 

Section 47-42a of the Connecticut General Statutes, by virtue of an instrument titled a 

"Declaration of Restrictive Covenants" executed by Paul Selden (a predecessor in title to the 

defendant (and counterclaim plaintiff) Beverly Platner) to the "Lyme Conservation Trust" 

recorded on December 21, 1981 in Volume 71, at Page 223 ofthe Lyme Land Records, a 

copy of which instrument is attached to plaintiff's complaint or second amended complaint as 

Exhibit A (the "Conservation Restriction"). 
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2. The defendant and counterclaim plaintiff, Beverly Platner, is the cu1Tent owner of 66 

Selden Road, Lyme, Connecticut (the "Platner Property") by virtue of a Warranty Deed 

dated May I, 2007 and recorded on May 3, 2007 in Volume 139, at Page 913 oftl'te Lyme 

Land Records, a copy of which is attached to pla[ntifrs complaint or second amended 

complaint as Exhibit B. 

3. The Platner Property is a developed house lot comprising about 18.7 acres, of which 

the Land Trust claims± 14.3 acres is subject to the Conservation Restriction and of which 

the Land Trust admits that ±4.4 acres is "unrestricted" (by the Conservation Restriction). 

4. The Lyme Conservation Commission, which acts as the wetlands agency for the 

town of Lyme, Connecticut imposed the rest1iction upon Paul Selden and/or extracted the 

Conservation Restriction from Paul Selden under the threat that Mr. Selden would not 

otherwise be able to develop any of his more than 18 acres, historically known as Selden 

Point, (which was the very first such restriction extracted by the Conservation Commission) 

even though it was already an approved subdivision lot reviewed by said commission. 

5. There is no statutory authority in the state of Connecticut that allows any local 

Connecticut wetlands commission to impose or extract a conservation restl'iction 01· easement 

as a condition for its issuance of a wetlands pennit. 

6. The development of the 4.4 or so acres of the "unrestricted" area on the Platner 

Property did not in fact have any actual adverse impact on the inland wetlands there. 

7. Since the Lyme Conservation Commission is not a "mini EPA" (that is, said 

commission is not a state version of the federal Environmental Protection Agency) the 

conditions imposed or exactions demanded must be limited to the protection of wetlands and 

watercourses within its jurisdiction. 

8. There was not (and is not) any significant factual nexus between the powers, 

purposes and legitimate concerns of the Lyme Conservation Commission acting as a 

wetlands agency to impose or require as a condition of approval of a wetlands permit for 

what is now the Platner Property, the restrictions contained in the Conservation Restriction 

(at least as the plaintiff Land Trust and Attorney General seek to have the Restriction's 

provisions interpreted). 
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Second Count: Application for Declaratory Judgment re the meaning 

of provisions of the Conseivation Restriction: 

1.-3. The allegations set forth in paragraphs l through 3 of the First Count are hereby 

incorporated by reference and re-alleged as paragraphs 1 through 3 of the Second Count as 

though set forth in full. 

4. By writ of summons dated October 9, 2009 the plaintiff and counterclaim defendant, 

Land Trust, commenced an action for Declaratory Judgment concerning the Conservation 

Restriction and alleging, inter alia, that, 

a) in order for the Land Trust to defend and protect its alleged interests and the 

public's interest in the Declaration of Restrictive Covenants it is necessary that the: ... 

scope and extent of the restrictions contained in the Declaration ofRestrictive 

Covenants, be judicially determined; and 

b) there are actual bona fide and substantial questions and issues in dispute and 

a substantial uncertainty of legal relations requiring judicial determination in order for 

the Land Trust to enforce its rights in the Protected Areas arising under the 

Declaration of Restrictive Covenants. 

5. Instead of timely objecting to or complying with the defendant's request to revise 

dated and filed August 23, 2010 (docket entry# 110.00), the Land Trust filed a request for 

leave to amend complaint ( docket entry # 111.00) seeking to "withdraw its Declaratory 

Judgment claim" against the defendant and "to add a count against defendant Beverly Platner 

for [alleged] violations of' the Declaration of Restrictive Covenants seeking injunctive relief 

and attomeys' fees, which request the court granted on June 9, 2011 "although the plaintiff 

has failed to comply strictly with the requirements of the Practice Book". 
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6. Despite the plaintiff Land Trust's withdrawal of its claim for a declaratory judgment, 

there remain actual bona fide and substantial questions and issues in dispute and a substantial 

uncertainty of legal relations requiring judicial determination in order for the defendant and 

counterclaim plaintiff Beverly Platner to peaceably use her land free of unreasonable 

interference by the plaintiffs and counterclaim defendants. 

7. Paragraph 3.3 or Article III of the Conservation Restriction expressly allows the 

defendant and counterclaim plaintiff to maintain the Protected Areas predominantly in their 

"scenic QI open condition" and in an "open space use." 

8. Article fl of the Conservation Restriction expl'essly 1·eserves to the defendant and 

counterclaim plaintiff the following rights: . 

"(t]o create and maintai11 views and sight lines from [her] residential property ... by the 
selective cutting, pruning or trimming of vegetation, provided that such action shall 
not have a significant adverse impact upon the Protected Areas; 

"[t]o ... engage in the cultivation and harvesting of crops, flowers and 
hay; the planting of trees and shrubs and the mowing of grass ... ; [and] 

"[t]he cultivation and harvesting of forest products in 
accordance with sound non-commercial forestry practices." 

9. From the time Paul Selden sold the Platner Property, the defendant and counterclaim 

plaintiffs predecessors in title without interference or objection from the plaintiff Land 

Trust, 

(a) maintained almost all of the non-wooded areas within the Protected Areas 

as mowed or tended grass; and 

(b) installed and used an underground sprinkler or irrigation system for part 

of that grassy area. 

10. However, since the defendant and counterclaim plaintiff acquired the Platner 

Prope11y in 2007, the plaintiff Land Trust has tl'eated her differently than any previous owner 

and has publicly criticized her, accused her of violating the Conservation Restriction, and 

attempted to coerce her to act as it alone interprets she should act and without having sought 

any legal opinion as to the meaning of the Conservation Resniction beyond that of"Fritz" 

Gahagan. 
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11. Both plaintiffs have claimed that the uses the defendant and counterclaim plaintiff 

have made and the activities she has conducted in the Protected are in violation of the 

Conservation Restriction. 

12. In order for the defendant and counterclaim plaintiff to defend and protect her rights 

under the Conservation Restriction it is necessary that the scope and extent of the restrictions 

contained therein be judicially determined and declared. 

13. There are actual bona fide and substantial questions and issues in dispute and a substan­

tial uncertainty of legal relations requiring judicial detennination in order for the defendant 

and counterclaim plaintiff to preserve her rights in the Protected Areas arising under the 

Conservation Restriction and to exercise them without the plaintiffs' bullying and 

interference. 

Third Count: Action to enforce the covenant arising pursuant to the Conservation 

Restriction: 

l .-3. The allegations set forth in paragraphs l through 3 of the First Count are hereby 

incorporated by reference and re-alleged as paragraphs I through 3 of the Second Count as 

though set forth in full. 

4. If, as the plaintiff alleges, (a) it is the holder of a valid Declaration of Restrictive 

Covenants and (b) that Declaration creates rights and obligations for both parties to this suit, 

then there arises an implied covenant of good faith and fair dealing .. 

5. Plaintiff has breached that implied covenant by and the covenant arising 

pursuant to the Conservation Restriction by, 

i) unreasonably withholding its consent (which it is authorized to give under~ 

4.1 of the Conservation Restriction) to relocate the defendant and counterclaim plaintiffs 

driveway which relocation was sought not only to correct a danger to the public and to the 

defendant but also to reduce pollution to tidal and inland wetlands and the waters of the state 

of Connecticut; and 
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ii) seizing upon the relocation of the driveway as a ground for its instant action 

even though it publicly "applauded" the good sense of the counterclaim p[laintiff'sproposal 

to relocate her driveway in comments the Land Trust's attorney made before the inland 

wetlands agency of the town of Lyme; 

iii) unreasonably withholding its consent to allow the defendant and counterclaim 

p!aindffto comply with the fire marshal's proposal for a dry hook-up to be implemented in 

a small part of the Protected Areas even though plaintiff is authorized to give such consent 

under~ 4.1 of the Conservation Restriction and even though no discemible harm to the 

Conservation Restriction's purposes would have resulted while, at the same time, the public 

interest in fire safety would have been enhanced by the Land Trust's consent; 

iv) unreasonably withholding its consent 10 allow the defendant and counterclaim 

plaintiff to create within the Protected Areas a marsh/pond system that would promote the 

public interest expressed in the Conservation Restriction; 

v) pennitting refuse, trash, vehicle parts, rubbish, debris, junk, and other waste 

material to remain in Protected Areas for years without making any effort to remedy that 

visible violation, while persecuting the defendant and counterclaim plaintiff (who cleaned 

up the very areas the Land Trust neglected) for exercising her rights under the Conservation 

Restriction; 

vi) unilaterally and without permission from the defendant and counterclaim 

plaintiff, bringing onto and using at the Platner Property paraphernalia not mentioned in the 

Conservation Restriction including but not limited to cameras and global positioning system 

instruments; and 

vii) badgering the defendant and counterclaim plaintiff and treating her differently 

than other owners of the Protected Areas and previous owners of the Platner Property, in, 

among other things, 

l) allowing neighbors subject to the Conservation Restriction to remove or 

cut vegetation they wish to remove or cut, but objecting to the defendant and counterclaim 

plaintiff removing or cutting vegetation she wishes to remove or cut; and 
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2) not treating the existence of an underground irrigation system in Protected 

Areas as a prohibited structure for a more than a decade before the defendant and 

counterclaim plaintiff acquired the property and now claiming such an irrigation system is 

not allowed. 

6) As a result of the Land Trust's breach of the covenant arising pursuant to the 

Conservation Restriction, the defendant and counterclaim plaintiff has suffered damage and 

expense but has no adequate remedy at law to force the Land Trust to act in good faith or to 

deal fairly. 
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Docket N°· KNL- CV09-6001607-s 

LYME LAND CONSERVATION 

TRUST,INC, 

vs. 

PLATNER, BEVERLY 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

NEW LONDON AT NEW LONDON 

NOVEMBER 18, 2013 

STATEMENT OF DEMAND; PRAYER FOR RELIEF 

WHEREFORE, the counterclaim plaintiff, Beverly Platner, claims and prays for the 

following: 

With 1·espect to the First Count: 

I. a declaratory judgment declaring that the Conservation Restriction is void ab initio 

and invalld as being beyond the power of the Lyme Conservation Commission to 

have demanded (at least to the extent that the counterclaim defendants are, in this 

case seeking to have the Conservation Restriction interpreted). 

2. Her costs. 

3. Such other and further relief as to justice and equity appertains 

With respect to the Second Count; 

l. a declaratory judgment determining whether her uses of all of the Protected Areas 

are within her rights under the Conservation Restriction, inculuding whether; 

a. her cultivation of flowers, shrubs, plants and trees is rightful and allowed in the 

Protected Ateas under Article II of the Conservation Restricrtion; 

b. she has the right within the Protected Areas identified as "Large Hardwood and 

Shrubs" to mow invasive and other grasses and to thin the forest understory and 

remove invasive plants to create pleasing views of natural features such as Selden 

Creek, Selden Cove and Selden Island State Park and create and maintain views 

and sight lines; and engage in selective cutting pruning & trimming of vegetation. 
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c. she has the right to amend the soils within the Protected Areas, and use fertilizer 

and/or pesticides; while engaged in the cultivation and harvesting of crops, flowers 

and hay; and the planting of trees and shrubs and the mowing of grass 

d. she may install, use, maintain and repair her sprinkler/irrigation system in 

Protected Areas (as her predecessors in title did) so long as the equipment thereof 

is substantially underground; 

e. she may, from time to time, replace and/or displace plants, flowers, trees, shrubs 

and grass or grasses with other plants, fiowers, trees, shrubs and grass or grasses, 

without interference from the plaintiffs; 

f. whether her activities have retained the Protected Areas in natural, scenic or open 

condition and in agricultural, fa1ming, forest and open space use; and 

g. whether her activities have been competent, conscientious and effective 

preservation and management of the Protected Areas in a scenic or open condition 

and in open space use. 

2. Her costs. 

3. Such other and further relief as to justice and equity appertains 

With res12ect to the Third Count: 

l. damages; 

2. a positive and permanent injunction requiring the Land Trust to act in good faith 

and to deal fairly with the proposals the counterclaim plaintiff has submitted; 

3. Her court costs including reasonable attorney's fees pursuant to 1 3.6 of the 

Conse1vation Restriction. 

4. Such other and further relief as to justice and equity appertains. 
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CERTIFICATE OF JOINDER OF/OR 
NOTICE TO INTERESTED PERSONS 

Pursuant to Connecticut Practice Book §17-56(b) this is to certify that all persons 

interested in the subject matter ofthe attached complaint have either been joined as parties to 

the action or given reasonable notice thereof. 

The parties to whom notice was given by certified mail, return receipt requested, and the 

nature of their interests are as follows: 

The Town of Lyme and its Lyme Conservation Commission, which is an interested patty 

because it exacted and required the original Conservation Restriction from Paul Selden, the 

then owner of the Platner Property and other adjoining land as a condition of building any 

dwelling on the Platner Property; and 

Joseph G Standart, III and Clinton S. Standart is an interested party as they are owners of 

land affected ( or not affected) by the Conservation Restriction. 

Certification 
I hereby certify that, on this_ day of December 2013, a copy 
of the fategolng and attached were sent electronic ally by em all 
\o ail counsel of record as loffows: 

As to plaintiff. the Lyme Land ConseM1Uon Trust, Inc.: 
john.prltchal'd@plllsburylaw.com, 
tmcoUins@wa!lersmilhpalmer,com 

As to the Intervening plainlit't Georg& Jepsen 
Gary.Hawes@Cl.gov 

As tQ defend,mt, Beverly Platner. 
santamendoza@comcast.net 
/b@attomeyJanetbrooks.com 

Commissioner of the Superior Court 

18 

A102 

THE DEPENDANT: BEVERLY PLATNER 

BY:---,----,---------
John R. Lambert, her Attorney 
25' Trumbull Pl ace 
North Haven, Connecticut 06473 
Tel.#: 203.234.8121 Fax#: 203.234.8123 
Juris No. 101328 



WALLER, SMITH & 
PALMER, P.C. 

Coun,c!ors at L3w 
52. Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 
Tel. No. (S60) 442-0367 

Juris Number 65975 

NO. KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 
TRUST, INC., ET AL. 

~ ... 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

• ~·~·· • ·" f 

vs. 

BEVERLY PLATNER 

NEW LONDON AT NEW LONDON 

DECEMBER «1~ ,2013 

PLAINT[FF LYME LAND CONSERVATION TRUST, INC.'S 
ANSWER TO DEFENDANT'S · 

SPECIAL DEFENSES AND COUNTERCLAIMS 

ANSWER TO SPECIAL DEFENSES 

First Special Defense: The Plaintiff denies all of the allegations in the Defendant's 

First Special Defense dated November 18, 2013. 

Second Special Defense: The Plaintiff denies all of the allegations ln the Defendant's 

Second Special Defense dated November 18, 2013. 

Third Special Defense: The Plaintiff denies all of the allegations in the Defendant's 

Third Special Defense dated November 18, 2013. 

Fourth Special Defense: The Plaintiff denies all of the allegations in the Defendant's 

Fourth Special Defense dated November 18, 2013. 

Fifth Special Defense: The Plaintiff denies all of the allegations in the Defendant's 

Fifth Special Defense dated November 18, 2013. 

Sixth S!;!ecial Defense: The Plalntiff denies all of the allegations in the Defendant's 
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PALMER, P.C. 

Counselors at Law 
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P.O. Box 88 
New London. er 06320 
Tel. No. (860) 442-0367 

Juri~ Numbtr 65975 
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Sixth Special Defense dated November 18, 2013. 

ANSWER TO COUNTERCLAIMS 

First Count: 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is admitted. 

4. Paragraph 4 is denied. 

5. As to the allegations of Paragraph 5, plaintiff does not have sufficient 

knowledge or information upon which to base a belief, and leaves the defendant to her 

proof. 

6. As to the allegations of Paragraph 6, plaintiff does not have sufficient 

knowledge or information upon which to base a belief. and leaves the defendant to her 

proof. 

7. As to the allegations of Paragraph 7, plaintiff does not have sufficient 

knowledge or information upon which to base a belief, and leaves the defendant to her 

proof. 
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PALMER, P.C. 

Counselor.s at Law 
52 Eugene O'Neill Drive 

P.O. Box 88 
New London, CT 06320 
Tel. No. (860) 442•0367 

Juris Number 65975 

8. As to the allegations of Paragraph 8, plaintiff does not have sufficient 

knowledge or information upon which to base a belief, and leaves the defendant to her 

proof. 

Second Count: 

1-3. The answers to Paragraphs 1-3 of the First Count is hereby incorporated by 

reference as the answers to Paragraphs i-3 of the Second Count. 

4. Paragraph 4 is admitted. 

5. Paragraph 5 is denied. 

6. As to the allegations of Paragraph 6, plaintiff does not have sufficient 

knowledge or information upon which to base a belief, and leaves the defendant to her 

proof. 

7. Paragraph 7 is denied, as the document speaks for itself. 

8. Paragraph 8 is denied, as the document speaks for itself. 

9. As to the allegations of Paragraph 9, plaintiff does not have sufficient 

knowledge or information upon which to base a belief, and leaves the defendant to her 

proof. 

10. Paragraph 10 is denied. 

11. Paragraph 11 is admitted. 

A105 



WALLER, SMITH & 
PALMER, P.C. 

Counselors nl Law 

52 Eugene O'Neill Drive 
P.O. Box 88 

New London, CT 06320 
Tel. No. (860) 442-0367 

Juris Number 65975 

' . ,, - , ·~· : . • ... ; , ~·""•t :-~·.. . ...... 

/'I 

12. As to the allegations of the defendant's claims to preserve her rights in 

Paragraph 12, plaintiff does not have sufficient knowledge or information upon which to 

base a belief, and leaves the defendant to her proof. 

13. The plaintiff denies the portion of Paragraph 13 regarding the "plaintiffs 

bullying and interference". As to the remainder of the allegations of Paragraph 13, 

plaintiff does not have sufficient knowledge or information upon which to base a belief, 

and leaves the defendant to her proof. 

Third Count: 

1-3. The answers to Paragraphs 1-3 of the First Count is hereby incorporated by 

reference as the answers to Paragraphs 1-3 of the Third Count 

4. As to the allegations of Paragraph 4, plaintiff does not have sufficient 

knowledge or information upon which to base a belief, and leaves the defendant to her 

proof. 

5. Paragraph 5 is denied. 

6. Paragraph 6 is denied. 
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First Special Defense 

The counterclaim plaintiff's claims are barred by the doctrines of res judicata and 

claim preclusion. 

Second Special Defense 

The counterclaim plaintiff's claims are barred by the statute of limitations. 
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NO. KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 
TRUST, INC., ET AL. 

vs. 

BEVERLY PLATNER 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 

NEW LONDON AT NEW LONDON 

JANUARY 7 , 2014 

COUl:,,ITERCLAIM DEFENDANT, LYME LAND CONSERVATION 
TRUST, INC.'S REVISED SPECIAL DEFENSES TO PLAINTIFF, BEVERLY 

PLATNER'$ FIRST COUNTERCLAIM 

First Special Defense to First Counterclaim 

The counterclaim plaintiffs claims are barred by the doctrines of res judicata and 

claim preclusion. 

Second Special Defense to First Counterclaim 

The counterclaim plaintiffs claims are barred by the statute of limitations. 

THE PLAINTIFF 

By ~flt· Cfl, 
Tra~ ollins, of 
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DOCKET NO.: KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 
TRUST, INC., ET AL 

Plaintiffs 

v. 

BEYERL Y PLATNER 
Defendant 

SUPERIOR COURT 

JUDICIAL DISTRICT OF 
NEW LONDON 

JANUARY 8, 2014 

INTERVENING PLAINTIFF'S ANSWER AND SPECIAL DEFENSES TO THE 
DEFENDANT'S COUNTERCLAIMS 

The intervening plaintiff, the Attorney General of the State of Connecticut, hereby 

responds to the defendant's counterclaims. 

ANSWER TO COUNTERCLAIMS 

Count One 

I. The allegations in Paragraph One are admitted. 

2. The allegations in Paragraph Two are admitted. 

3. Upon information and belief, the allegations in Paragraph Three are admitted. 

4. As to the allegations in Paragraph Four, the intervening plaintiff has insufficient 

knowledge upon which to form an opinion or belief and therefore leaves defendant to her proof. 

5. As to the allegations in Paragraph Five, the intervening plaintiff has insufficient 

knowledge upon which to fomi an opinion or belief and therefore leaves defendant to her proof. 

6. As to the allegations in Paragraph Six, the intervening plaintiff has insufficient 

knowledge upon which to form an opinion or belief and therefore leaves defendant to her proof. 

-!-
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7. Paragraph Seven states a legal conclusion and does not require a response. 

8. Paragraph Eight states a legal conclusion and does not require a response. 

Count Two 

1-3. The answers.to Paragraphs One through Three in Count One are hereby 

incorporated as the answers to Paragraphs One through Three in Count Two as if more fully set 

foith herein. 

4. The allegations in Paragraph Four are admitted. 

5. As to the allegations in Paragraph Five, the intervening plaintiff has insufficient 

knowledge upon which to form an opinion or belief and therefore leaves defendant to her proof. 

6. As to the allegations in Paragraph Six, the intervening plaintiff has insufficient 

knowledge upon which to form an opinion or belief and therefore leaves defendant to her proof. 

7. As to the allegations in Paragraph Seven, the intervening plaintiff admits that section 

3.3 of the Conservation Restriction states the following: "The purpose of these restrictive 

covenants is to assure retention of the premises predominantly in their natural, scenic or open 

condition and in agricultural, farming, forest and in open space use and to assure competent, 

conscientious and effective preservation and management in such condition and use .... " 

8. As to the allegations in Paragraph Eight, the intervening plaintiff admits that the 

quoted language is listed in Article II, Reservations, of the Conservation Restriction. As to the 

remaining allegations in Paragraph Eight, the intervening plaintiff has insufficient knowledge 

upon which to form an opinion or belief and therefore leaves defendant to her proof. 

-2-
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9. As to the allegations in Paragraph Nine, the intervening plaintiff has insufficient 

knowledge upon which to form an opinion or belief and therefore leaves defendant to her proof. 

10. As to the allegations in Paragraph Ten, the intervening plaintiff has insufficient 

knowledge upon which to form an opinion or belief and therefore leaves defendant to her proof. 

11. The allegations in Paragraph 11 are admitted. 

12. As to the allegations in Paragraph 12, the intervening plaintiff has insufficient 

knowledge upon which to fonn an opinion or belief and therefore leaves defendant to her proof. 

13. As to the allegations in Paragraph 13, the intervening plaintiff has insufficient 

knowledge upon which to form an opinion or belief and therefore leaves defendant to her proof. 

Prayer for Relief 

Count One 

l. Denied in its entirety. 

Count Two 

I. Deny that a declarato1·y judgment and its remedy is warranted. 

2. a. Admit that the intervening plaintiff will abide by any Court order in this action. 

b. Deny that the intervening plaintiff has badgered or bullied the defendant. 

3. Denied. Costs are barred by sovereign immunity. 

4. Denied. 

-3-
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SPECIAL DEFENSES TO COUNTERCLAIMS 

First Special Defense as to Count One 

The defendant's counterclaim is barred by the doctrine of res judicata. 

Second Special Defense as to Count One 

The defendant's counterclaim is barred by the statute of limitations. 

ATTORNEY GENERAL 
STATE OF COr-YNECTICUT 

BY: /s/ 415091 

-4-
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NO: KNL-CV09-6001607-S 

LYME LAND CONSERVATION TRUST 

v. 

BEVERLY PLATNER Et Al 

DECISION 

SUPERIOR COURT 

JUDICIAL DISTRICT 
OE' NEW LONDON 

AT NEW LONDON, CONNECTICUT 

MARCH 12, 2015 

BEFORE THE HONORABLE JOSEPH Q. KOLETSKY, JUDGE 

A P P E A R A N C E S 

Representing the Plaintiff: 

ATTORNEY TRACY M. COLLINS 
Waller, Smith & Palmer, P.C. 
52 Eugene O'Neill Drive 
New London, Connecticut 06320 

ATTORNEY JOHN F. PRITCHARD 
Pillsbury, Winthrop et al 
1540 Broadway 
New York, New York 10036 

ATTORNEY TIMOTHY RUSSO 
Pillsbury, Winthrop et al 
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Representing the Sta~e of Connecticut: 

ATTORNEY GARY HAWES 
Office of the Attorney General 
55 Elm Street 
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Representing the Defendant: 

ATTORNEY SANTA MENDOZA 
Attorney at Law 
111 Huntington Street 
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ATTORNEY JOHN LAMBERT 
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North Haven, Connecticut 06473 

ATTORNEY JANET BROOKS 
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THE COURT: The Court is prepared to decide the 

matter. To spare suspense, judgment enters for the 

plaintiff and the intervening Attorney General. 

1 

The Court finds first that Mr. Platner has in 

·effect - although not the defendant in the case - has 

been in effect the agent of the defendant; by the 

testimony and by concessions, that Mr. Platner's 

actions are chargeable to the defendant, Mrs. 

Platner. What the Court finds is a deliberate 

violation of the existing restrictions on the 

property as set forth in Exhibit 8. Sad, in a way, 

that Mr. Platner, in his own words, simply circled 

the word mowing as a reservation in the restriction 

on his wife's property, and with that tunnel vision 

proceeded to destroy the existing preserved areas on 

the defendant's property. 

The easement, the Court finds, is not 

ambiguous; the easement, the Court finds, is not 

void. The Court finds not proven that any activity 

on the property was taken for the purpose of 

maintaining, creating, or otherwise dealing in any 

way with sight lines. Rather, the Court finds the 

intent was to incorporate the restricted area into 

the unrestricted area for aesthetic purposes as 

desired by the defendant without regard to those 

restrictions. 

Because the violations are so extensive and so 
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apparent, the Court's order is that the property will 

be restored to the situation that existed when the 

defendant took title to the property. The Court 

finds the special defenses not to be proven, and 

denies the declaratory judgments requested in the 

counterclaims. 

The Court sets a hearing, subject to counsel's 

availability, of a week from Tuesday, the 24th of 

March, for attorney's fees and for more specificity 

in the order of restoration of the property. This is 

not part of the memorandum of decision1 but by way of 

guidance, the Court is extremely concerned with 

potential additional damage to the wetlands and to 

the river, creek, and pond by restoration. So, while 

the simplest way might be simply to cover the grass 

with black plastic in the protected area for a number 

of years, I'm not sure that there may not be more 

effective and efficient ways. And I'll hear from 

counsel on the 24th, if that works 1 of March at 10 

o'clock, and counsel will submit attorney's fees 

affidavits, and if the defense wishes to examine on 

those affidavits, that will be available on the 24th 

of March. 

I'm not desiring any additional argument; of 

course, if there's some part of the judgment that is 

not clear, I'll be happy to entertain requests in 

that regard. 
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Plaintiff? 

ATTY. PRITCHARD: No, Your Honor, perfectly 

clear. 

THE COURT: Defense? 

ATTY. LAMBERT: No, Your Honor. 

THE COURT: Very well. Adjourn court, please. 

{Recess.) 

3 

THE COURT: I neglected to add just one 

paragraph to the decision, and that is that the Court 

does intend to award the damages - in a multiple to 

be determined later - as a multiple of the 

restoration costs, as well as attorney's fees, not as 

damages. So that will be done on the 24th as well. 

I just wanted you people to be aware of that. 

That's it. Thank you very much. 

ATTY. COLLINS: Your Honor 1 if I may. I didn't 

hear you. The damages issue will also be heard on 

the 24th7 

THE COURT: The multiple -- well, I'm not sure 

what the restoration -- I'll hear what you wish to 

present on that, but we'll see. I have not set the 

multiple. 

ATTY. COLLINS: Okay. 

THE COURT: Of course, I don't know the 

restoration costs. 

ATTY. COLLINS: Does Your Honor wish to hear 

from Mr. Dreyer on that issue? 
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THE COURT: I didn 1 t hear you, 

ATTY. COLLINS: Does Your Honor wish to be heard 

from Mr. Dreyer on that issue? 

THE COURT: No, I don't want any evidence, no. 

ATTY. COLLINS: Okay, no evidence. 

THE COURT: No. Well, except if the defense 

requests vis-a-vis counsel fees, usually there's not 

a hearing of those. It is available as a matter of 

right, then would be 

ATTY. COLLINS: Correct. We will get them our 

affidavit. 

THE COURT: Yes. There was something else on my 

mind, but it will come back. Oh, I know what it was, 

I am not now, nor do I ever, give advice on appeals. 

As r understand it, though, the final judgment is 

when the counsel fees are set, but I'm not -- Mr. 

Lambert, that's a weak straw on which to lean. So I 

don't want to do anything to jeopardize any time 

limits that are running on the appeal. I do intend 

to retain jurisdiction over the actual restoration, 

and that's the end of my judgment. 

* * * 
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NO: KNL-CV09-6001607-S 

LYME LAND CONSERVATION TRUST 

v. 

BEVERLY PLATNER Et Al 

SUPERIOR COURT 

JUDICIAL DISTRICT 
OF NEW LONDON 

AT NEW LONDON, CONNECTICUT 

MARCH 12, 2015 

C E R T I F I C A T I O N 

I hereby certify the foregoing pages are a true and 

correct transcription of the audio recording of the above­

referenced case, heard in Superior Court, Judicial District of 

New London, New London, Connecticut, before the Honorable Joseph 

Q. Koletsky, Judge, an the 12th day of March, 2015. 

Dated this 6°h day of May, 2015, in New London, 

Connecticut. 

MelaniePearce 
Court Recording Monitor 
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DOCKET NO: KNLCV09600 l 607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER, BEVERLY Et Al 

ORDER 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DISTRICT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

3/12/2015 

The following order is entered in the above matter: 

ORDER; 

Judgment enters in favor of Plaintiff and the intervening Attorney General, as stated on the record in 
open court. 
A hearing will be held on Tuesday, March 24, to determine counsel fees and the multiple of restoration 
costs to be awarded as damages. 
The court will retain jurisdiction of the matter throughout the ordered restoration of the property. 

080571 

Judge: JOSEPH Q KOLETSKY 

KNLCV096001607S 3/12/2015 Page 1 of 1 
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DOCKET NO: K.NLCV096001607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLA 1NER, BEVERLY Et Al 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DISTRICT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

3/26/2015 

ORDER 

The following order is entered in the above matter: 

ORDER: 

Having decided the first portion of this case on March 12, 2015, the court will restate that decision here 
as well as resolve the outstanding issues concerning counsel fees in accordance with the terms of the 
restrictive covenant which the defendant has been found to have violated and C.G.S. Section 52-560a(c), 
as well as the claim for damages under C.G.S. Section 52-560a(d). 

As the court found from the bench, the defendant took title to the property in 2007 subject to a 
declaration of restrictive covenants which by its te1ms were intended as "conservation restrictions11 as 
defined in C.G.S. Section 47-42a. That restriction was first imposed on the property purchased by 
defendant by its then owner in 1981. The restriction's purpose, by its terms, is to "assure retention of the 
premises predominantly in their natural, scenic or open condition ... ", echoing the statutory definition of 
a conservation restriction. There is a reservation in the restriction for the property owner, inter alia "to 
conduct and engage in the cultivation and harvesting of crops, flowers and hay; the planting of trees and 
shrubs and the mowing of grass; the grazing of livestock; and the construction and maintenance of 
fences necessary in connection therewith" 

The properly borders the Connecticut River in the Town of Lyme and also borders Selden Creek and 
Selden Cove. Aerial photographs depict the property (Exhibits 55 and 56) as it existed about the time the 
defendants became owners of the property in 2007. It is apparent that the protected areas are quite 
different from the areas not subject to the restrictions. 

The defendant herself testified that she had little to do with the details of the extensive landscaping that 
was performed on the property, and that her husband was the one primarily responsible for assigning to 
the various workmen the tasks to be performed on the property. The court finds that her husband, Mr. 
Brian Platner was acting as the agent of the defendant with respect to the activities perfom1ed on the 
property. 

Shortly after the defendant took ownership of the property mowing of the meadow ( or field) to the west 
of the house which was subject to the conservation restriction was begun and the plaintiff made contact 
with the defendant and her husband to discuss what was to plaintiff a violation of the restriction. By his 
testimony, Mr. Plat11er1s response to plaintiffs corresponde11ce was to circle the word "mowing" in a 
copy of the conservation restriction and return it to plaintiff The most succinct description ofMr. 
Platner's intent was his testimony on direct examination as follows: in 2007, "we began mowing the 
fields very, very regularly ... by the end of two seasons, the field had turned into what we were looking to 
get it to tum into, which was primarily grass. And in 2009, at that point, we began working on the grass 
field to move it into more of a lawn like the lawn behind the house, between the house and the river, to 
give you a rough description ... .in 2009 we had a big slice seeding project to, you know, strengthen the 
turf, and we also expanded the irrigation into that area to support the seeding that we were doing with 
the slice seeding". The court finds that the defendant's actions were willful and caused great damage to 
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the protected area's natural condition which the defendant was obligated to retain. As the court said from 
in its decision from the bench, this "tunnel vision" of the defendant led him to attempt to use some 
language in a reservation to completely subvert and eviscerate the clear purpose of the conservation 
restriction. Exhibits 59 through 62 show the property as it looked in 2013 and in particular show the 
protected area to be now clearly indistinguishable from the unprotected area upon which the house is 
built 

The court also finds that none of the activity on the property was for the purpose of creating and 
maintaining views and sight lines from residential property of the defendant. 

Much was made at trial by defendant of the fact that the conservation easement itself does not correctly 
name the plaintiff (Lyme Conservation Trust vice Lyme Land Conservation Trust), in spite of the fact 
that the deed into defendant refers to the Lyme Land Conservation Trust (Schedule A of defendant's 
deed). The evidence shows that this was the only land trust in Lyme, and the court holds that this 
argument is without validity. Similarly, defendant claims that the restriction is unenforceable because it 
was coerced in 1981 by the Town of Lyme Wetland Enforcement agency. The court finds that this and 
defendant's other special defenses have not been proved. 

As to defendant's claims of ambiguity in the conservation restriction, "words do not become ambiguous 
simply because lawyers and laymen contend for different meanings", Downs v. National Casualty 
Company, 146 Conn. 490, at 494,5 (1959). Perhaps it is not entirely clear if defendant can be restricted 
to mowing her fields only once a year or ff she can mow them more often, and if that were the only issue 
in the case the court might undertake some sort of declaratory ruling . Here, though, the violations are so 
clear that it is unnecessary for the court to do that, since the severity of the violations require an order 
tl.at the property subject to the conservation restriction be restored to the condition it was in at the time 
defendant acquired the property. 

This order extends to the extensive landscaping of all of the protected area, including (by way of 
example and not limitation)those portions of the protected areas where literally tons of soil and sa11d 
have been placed on the protected areas, to say nothing of the huge amounts of fertilizer used to install 
this overreaching landscaping project done, as the court has found, willfully. 

Based on the forgoing findings the court awards damages under 52-5602(d) of our statutes in the amount 
of $350,000.00. The court has taken the evidence that restoration of the field to the west of the residence 
will take approximately $100,000.00 to restore, and imposed a multiple of3.5 to that amount. Since the 
court (perhaps naively) expects that the defendant will have an interest in seeing that the restoration is 
carried out in a manner that will not be more burdensome than necessary, it is the order of the court that 
this damage award be a fixed sum( or if the statute requires a precise multiplier, such a multiplier that 
will result in damages of$350,000.00) so that any increased costs that the defendant may wish to bear 
over what the court will require will not increase the damage amount. 

As to counsel fees, defendant has objected to several aspects of the claims for counsel fees, some of 
which the court agrees with. The court declines to award counsel fees expended in connection with a 
settled defamation suit about which the court has little infonnation except enough to conclude that those 
charges cannot reasonably be argued to fit within the authorization for counsel fees in either the 
statutory language or that of the conservation restriction. Further the court declines to award counsel 
fees incurred by a pro hac vice attorney prior to that attorney's admission to practice in Connecticut in 
conjunction with this case, albeit the court otherwise finds those charges to be reasonable. 

The court finds nothing improper in Attorney Pritchard's commencing pro hac vice representation on a 
pro bono basis and mending that agreement with his client to provide for a fee if plaintiff prevailed and 
was awarded counsel fees. 

Connecticut counsel for plaintiff was charging at a discounted rate until the end of 2012, when because 
of the limited resources of plaintiff; the fee arrangement was changed to a contingency, so that if 
plaintiff prevailed counsel would receive her usual rate of$350.00 per hour (which the court finds to be 
reasonable). Defendant objects to this, arguing that counsels fees "have obviously been increased after 
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trial", when defendant is actually benefiting from the discounted rate earlier paid by the plaintiff. Indeed, 
plaintiff might have made the argument that the early billings at the reduced rate should be adjusted 
upward, but the court would probably not have approved that. 

Defendant argues that plaintiffs appearance at an Inland Wetlands hearing to oppose only that portion of 
plaintiffs application to relocate her driveway insofar as the relocated driveway encroached on the area 
subject to the conservation restriction, and its appeal from that decision (withdrawn after the driveway 
was rapidly relocated by defendant) is not fairly included in the authorization for counsel fees in the 
restriction itself or in the applicable statute. Similarly, defendant argues that fees expended in the early 
part of this case which was begun as a declaratory judgment action are not an "enforcement action" and 
therefore not fairly included as counsel fees. Some background is required to properly analyze this 
claim. From the defendant's purchase of the property in 2007, mowing of fields has increased, but the 
plaintiff still hoped to resolve the issues between the parties to is case amicably. The declaratory 
judgment action was commenced in the fall of 2009, before the defendant's application to Inland 
Wetlands to relocate the driveway, when some amicable resolution could have reasonably been hoped 

· for. After the Wetlands agency's approval of a pennit permitting encroachment on the restricted area 
together with the defendant's increased improper activity on those areas, the plaintiff mended the instant 
lawsuit to claim the injunctive relief which the court grants today. Thus the court finds that the charges 
incurred in connection with the Inland Wetlands Commission and the early, declaratory judgment 
portion of this case are within statutory and conservation restriction authorizations for an award of 
counsel fees. 

The court awards counsel fees of$115,000.00 for Attorneys Pritchard and Russo, as well as counsel fees 
of$185,000.00, for a total award of$300,000.00 attorneys fees. 

It is the court's belief that the date of this judgment begins the time for the running of the period in 
which to appeal, but if counsel for defendant are concerned about that time expiring earlier the court will 
grant an extension upon motion properly filed. 

The court will retain jurisdiction over this matter, to oversee the implementation of this injunction order. 
To that end, a hearing is scheduled for Wednesday May 27, 2015 at which the court will hear from the 
parties as to the specifics of the manner and timing of the restoration of the property and issue further 
orders in aid of this judgment. 

Copies of this order mailed to all counsel of record on 3/26/15 

080571 

Judge: JOSEPH Q KOLETSKY 
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DOCKET N°· KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 

TRUST, INC.; et al. 

vs. 

PLATNER, BEYERL Y 

SUPERIOR COURT 

JUDICIAL DISTRICT 

OF NEW LONDON 

AT NEW LONDON 

MARCH 30, 2012 [p.015] 

DEFENDANT BEVERLY PLA'INER'S 
MOTION FOR REARGUMENT RE: ORDER Nill!. 192.00 & 206.00. 

Pursuant to Practice Book Section 11-11, the defendant, Beverly Platner, hereby 

moves for reargument of the following orders of the Hon. Joseph Q. Koletsky: 

Docket Entry N.!! 192.00, entered March 12, 2015; (Exhibit 1 attached) and 

Docket Entry N!! 206.00, entered March 26, 2015 (Exhibit 3 attached). 

Defendant respectfully refers the Court's attention to, and incorporates in this 

motion, (a) that portion of her Trial Memorandum' [Docket Entry N2 181.00] on 

pages 8 and 9 thereof concerning the court's lack of authority to order restoration of 

the driveway; and {b) that portion of her Post-Trial Brief [Docket Entry N!l 193.00] 

on pages 22 and 23 thereof concerning the court's lack of authority to order her to 

conduct activities in regulated wetlands; that is, (a) to order her restore her property 

to, "the situation that existed when the defendant took title to the property:' ( quote 

from transcript of the record referred to in Docket Entry N2 192.00, entered March 

12, 2015 ((Exhibit 2 attached)); or (b) as stated in Docket Entry N2 206.00, entered 

March 26, 2015: " ... the property subject to the conservation restriction be restored 

to the condition it was in at the time defendant acquired the property." 

In compliance with the provisions of Practice Book§ 11~11, the defendant 

hereby sets forth the following: 

THIS MOTION IS A PRACTICE BOOK § 11-11 MOTION. 
ARGUMENT rs REQUESTED TESTrMONY IS NOT REQUIRED A 124 



.. 
'" 

(1) the judgment which is the subject of the motion is set forth as follows: 

A) Docket Entry N2 192.00, entered March 12, 2015: which begins, as follows: 

l 

2 

3 

"Judgment enters in favor of Plaintiff and the intervening Attorney General, as 

stated on the record in ogen court." In open court the following was stated: 

2 

the Court.' s order is that the property wi1l 

be x:esto:red to 'the s:!.tua1;1.on that e.cist:ed when the 

defendant took title to the property. · 

(from transcript of the record referred to in Docket Entry Ml 192.00 (Exhibit 2 attached}). 

B) Docket Entry N2 206.00, entered March 24, 2015: which includes 

the following: « .•• the severity of the violations require an order that 

the property subject to the conservation restriction be restored to 

the condition it was in at the time defendant acquired the property." 

(2) · the decisions which are the subject of this motion are appended hereto. 

(3) The name of the judge who rendered the decision and judgment is 

the Hon. Joseph Q. Koietsky, Judge Trial Referee. 

( 4) The specific grounds upon which defendant relies for this motion are that the court 

has erred as a matter oflaw in ordering the defendant to restore the "protected area" 

to a condition that requires a permit from an agency over which the court has no 

jurisdiction, which agency may choose not to issue the permit or which may issue a 

permit for a different condition than ordered or via different methods, as more fully 

explained and set forth, as follows: 

A) Restoration would occur entirely within regulated wetlands* which requires either, 

(i) a permit from the local wetlands agency, or 

(ii) a determination by the local wetlands agency that the proposed restoration is, 

either "as of right" under CGS § 22a-40 (a) or "nonregulated" under CGS 

§ 22a-40 (b)."' 

• Plaintiff has known this since 1981: By letter dated September 18, 1981, Fredrik Holth, the wetlands agency chair, 
wrote to Arthur Howe, the plaintiff land trust's president, saying, "I should add, of course, !hat the Conservation 
Commissmn retains jutisdietiop, Q!1 !h!a en/ire~ despite the grant of the covenants .... " Ex. T -4, 3rd ,i. 
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B) The local wetlands agency is not a party and the court has no jurisdiction over the 

local wetlands agency to require it to issue any permit whatsoever. 

C) In deciding whether to issue a pennit fur activities within wetlands, the local wetlands 

agency must consider whether a feasible and prudent alternative exists to the restoration 

ordered and should not issue a permit if there are feasible and prudent alternatives to the 

proposed regulated activity which have less adverse impact on wetlands. 

CGS § 22a-4l(a)(2). 

D) The evidence plaintiff introduced concerning ')'estoration of the field" did not include 

an)! evidence concerning whether there were feasible and prudent alternatives which 

would have less adverse impact on wetlands and therefore, the court does not have any 

basis whatsoever to conclude that a permit for the restoration will be issued by the 

local wetlands agency ( and even if there were such evidence, the provisions of Inland 

Wetlands and Watercourses Act (CGS §§ 22a-36 to 22a-45, inclusive) give the entire 

initial authority for making such determinations, to the local wetlands agency. Pursuant 

to CGS § 22a-42(c), the local wetlands agency "is the sole agent for licensing of regu­

lated activities", not to the superior court. Aaron v. Conservation Commission, 183 

Conn. 532, 552 (1981 ). 5In other words, even if the court believes that the restoration 

plaintiff proposed is the best plan, it cannot direct the local wetlands agency to adopt its 

belief. Moreover, the· court in remarks from the bench on March 12, 2015 the court 

expressed its concern "with potential ... damage to the wetlands ... by restoration." 

The ''potential damage to the wetlands by restoration" is a concern bestowed by statute 

upon the local agency, which, ifit shares the court's concern, may well refuse to allow 

the restoration envisioned by the plaintiff or its expert.* 

E) The ordered restoration seems to unlawfully preclude the defendant from exercising 

reserved rights under, ,r 2.2 of the Declaration of Restrictive Covenants, 

"[t]o conduct and engage in the cultivation and harvesting of crops, 
flowers and hay; the planting of trees and shrubs and the mowing of 
grass; the grazing of livestock" or under ,r 2.3 of the Declaration: 

"The cultivation and harvesting of forest products in accordance 
with sound non-commercial forestry practices." 

• Plaintiff's expert's estimate of the cost ofrestoration miled to consideraltematives that the wetlands agency is re­
quired to consider (including "do less" or "do nothing" alternatives), malting it an inappropriate measure of such costs. 
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It is axiomatic that the court cannot order the defendant to violate the Inland 

Wetlands and Watercourses Act and equally clear that the court cannot presently 

order the local wetlands agency to issue the defendant a permit for "restoration". 

A motion to reargue is proper to address ... claims oflaw that the movant 

claimed were not addressed by the court. Opoku v. Grant, 63 Conn. App. 686, 692 

(2001). 

WHEREFORE, said defendant hereby moves, pursuant to Practice Book 

§ 11-11, to reargue the court's judgment as set forth above and requests the court to 

reconsider its judgment and decision and to issue an order that, 

(a) does not require the defendant to undertake any work not authorized 

by the wetlands agency of the town of Lyme, Connecticut; and 

(b) does allow her to exercise all the rights reserved to her in the 

Declaration of Restrictive Covenants. 

DEFENDANT BEVERLY PLATNER 

By:----~...._· ._Q_.~-=--=· . =-->c::--
J ohn R. Lambert, her attorney 
25 Trumbull Place, North Haven CT 06473 
Juris number 101328 
T: 203-234-8121 F: 203-234~8123 
email: johnrlambert@gmail.com 
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DOCKET NO: KNLCV09600 I 607S 

LYME LAND CONSERVATION TRUST, 
INC. 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DISTRICT OF NORWICH/NEW 
LONDON 

V. AT NEW LONDON 
PLATNER, BEVERLY Et Al 

4/14/2015 

ORDER 

ORDER REGARDING: 
03/31/2015 208.00 MOTION TO REARGUE/RECONSIDER 

The foregoing, having been considered by the Court, is hereby: 

ORDER: DENIED 

The court has held that it has the power to issue the order that it entered. 

The court is still of that opinion. 

The motion to reargue is denied 

Judicial Notice (JDNO) was sent regarding this order. 

080571 

Judge: JOSEPH Q KOLETSKY 

KNLCV09600l607S 4/14/2015 
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DOCKET N°' KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 

TRUST, INC., et al. 

vs. 

PLATNER, BEYERL Y 

SUPERIOR COURT 

JUDICIAL DISTRICT 

OF NEW LONDON 

AT NEW LONDON 

APRIL 1 5, 2015 

DEFENDANT BEVERLY PLATNER'S 
MOTION FOR REARGUMENT RE: ORDER N.Q. 206.00. 

Pursuant to Practice Book Section 11-11, the defendant, Beverly Platner, hereby 

moves for reargument of the order entered March 26, 2015 by the Hon. Joseph Q. 

Koletsky and referred to ton the Docket as Entry : N2 206.00,; (Exhibit I attached). 

Defendant respectfully refers the Court's attention to, and incorporates herein, 

l. Plaintiff's original "Application for Declaratory Judgment" [Entry N2 I 00.31]; 

2. "Plaintiffs First Amended Application for Declaratory Judgment" 

[Entry N2 l 06.00], 

3. "Defendant's Request to Revise" [Entry N2 110.00] to which plaintiff did not 

object and with which plaintiff failed to comply; 

4. "Plaintiff's Request for Leave to Amend Complaint" dated October 13, 201.Q. 

which sought to, "withdraw its Declaratory Judgment against the defendants 

Joseph G. Standart III, Clinton S. Standart and Beverly Platner" and "Plain­

tiff's Amended Complaint" dated October 13, 2010 [Entry N!! 111.00]; 

5. Defendant's "Objection Per P.B. §§ 10-60(b) and 10-37(a) to Plaintiffs Request 

to Amend Complaint (without first having complied with the Request to Revise)" 

[Entry N!! 112.00] which amended complaint stated an entirely new claim (that 

apparently arose after filing of the original application for declaratory judgment). 

In compliance with the provisions of Practice Book§ 11-11, the defendant hereby 

sets forth the following: 

THIS MOTION IS A PRACTICE BOOK§ l I - l l MOTION. 
ARGUMENT rs REQUESTED TESTIMONY IS NOT REQUIRED 
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(I) the judgment which is the subject of the motion is set forth as follows: 

Docket Entry N!! 206.00, entered March 26, 2015: which includes 

the following: 

" ... the court awards damages under 52-5602(d) [sic] of our statutes in the amount 

of $350,000.00. The court has taken the evidence that restoration of the field to the west 

[sic] of the residence will take approximately $100,000.00 to restore, and imposed a 

multiple of 3.5 to that amount ... , it is the order of the court that this damage award be a 

fixed sum (or if the statute requires a precise multiplier, such a multiplier that will result 

in damages of $350,000.00)." (Order, pg. 2, fifth full ,r) and 

" ... the court finds that the charges incurred in connection with the Inland Wetlands 

Commission and the early declaratory judgment portion of this case are within statutory 

and conservation restriction authorizations for an award of 

counsel fees!' (Order, pg. 3, end of first full if.) 

(2) the decision which is the subject of this motion is appended hereto. 

(3) The name of the judge who rendered the decision and judgment is 

the Hon. Joseph Q, Koletsky, Judge Trial Referee. 

( 4) A motion for reargument may be used where the movant claims that claims of law were 

not addressed by the court. K. A. Thompson Electric Co. v. Wesco, Inc., 24 Conn. App. 

758, 760 (1991). The specific grounds upon which defendant relies for this motion are 

that the court improperly, 

(a) applied CGS §52-560a(d) in awarding $350,000 damages and 

(b) awarded attorney's fees unconnected to the enforcement of 

the conservation restriction. 

(A) With respect to damages, CGS §52-560a(d) requires the court to consider, 

• "the extent of damage done to natural resources, if any, 

• "the appraised value of any trees or shrubs cut, damaged, or carried away as deter-mined 

in accordance with the latest revision of The Guide for Plant Appraisal ... , [&] 

• "any economic gain realized by the violator .... " 

Plaintiff, however, failed to introduce any evidence of those required considerations. 

-2-
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Moreover, the court, not only did not have evidence of the required considerations, it 

(a) created a fixed sum with little or no consideration as to the restoration that may or may not be 

allowed and credited, as evidence, a "guess" that does not amount to the "reasonable certainty" 

required by Connecticut law for the assessment of damages: See, e.g., 

"When damages are claimed, they are an essential element of the plaintiffs proof and must be 
proved with reasonable certainty .... Damages are recoverable only to the extent that the 
evidence affords a sufficient basis for estimating their amount in money with reasonable 
certainty." (Citations omitted; internal quotation marks omitted.) 

Argentinis v. Fortuna, supra, l 34 Conn. App. 538, 549 (2012). The plaintiffs expe1t did not even 

have a "plan" for restoration all the protected area and to the extent there was an objective at all, it 

called for creation of a field that was not what existed prior to Mrs. Platner's acquisition of the land. 

As previously argued, the availability of alternatives with less impact on the wetlands than the 

restoration proposed by the plaintifPs expert (and the lack of evidence ofthe cost of those 

alternatives) makes any assessment of damages improperly speculative. The plaintiff in its Motion to 

Bifurcate Trial [Entry Jlfa 187 .00] aptly recognized that the cost of restoration could not be 

determined (without even acknowledging the obvious and central role that the local wetlands 

agency plays in determining what the cost and proper methods of restoration would be). 

Plaintiff withdrew its motion [Entry N!! 189 .OOJ and the court is forced to rely upon a guess 

about the cost of a plan that lacks any reasonable certainly of even being approved by the local 

wetlands agency. 

The comt's insistence that the "multiplier" be whatever will result in damages of $350,000.00" 

is backwards of what the legislature enacted (which requires that the restoration costs be proven with 

reasonable certainty and a multiplier of up to five times be applied to the cost). 

(B) With respect to attorneys' fees awarded concerning, 

(i) the application and amended application seeking a declaratory judgment; and 

(ii) the administrative appeal plaintiff, 

(a) took from the wetlands agency (exhibit J-15; docket# KNL-CV-!06004258); & 

(b) withdrew on January 24, 2011 (exhibit J-16): 
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It is important to note that the prayer for relief in the pleadings [Entry N2 l 00.31] and 

[Entry J>fa 106.00] did not seek attorney's fees. Those pleadings were also directed towards other 

parties (Joseph G. Standart III and Clinton S. Standart) as well as Mrs. Platner. Moreovei-, the 

pleadings and prayer for relief seeking a declaratory judgment were specifically withdrawn 

(although not in accordance with the provisions of the Practice Book) 

''It is still the law that the right of a plaintiff to recover is limited by the allegations of the 

complaint; and any judgment should conform to the pleadings, the issues and the prayers for 

relief." (Citations and internal guotation marks omitted). Kawasaki Kisen Kaisha, Ltd. v. 

lndomar, Ltd. 173 Conn. 269, 272 (1977); H & L Chevrolet, Ins. Co. v. Be,·keley Ins. Co. l !O 

Conn. App, 428, 433 n.2 (2008). An earlier expression of the rule was that, "[a]ny judgment, to 

be adequate as such, must respond to the prayers for relief." Morici v. Jarvie, 137 Conn. 97, 103 

(1950). It has always been the case that one cannot obtain relief that was not asked for. 

Here, the operative pleadings do not seek attorney's fees incurred in the actions it withdrew. 

The court's award of attorney's fee for the period preceding the October 2010 

commencement of an enforcement action is a non sequitur. Paragraph 3.6 of the Declaration of 

Restricitve Covenants provides that attorney fees can be awarded to a prevailing party in and 

action "to enforce the covenant'' obliging the defendant to pay the "reasonable attorneys' fees of 

the plaintiff therein" (not for attorney's fees preceding the action or for attorney's fees in an 

administrative appeal outside the action or for related-but-withdrawn actions). 

Indeed, there is no statutory basis in Connecticut for awarding attorney's fees on an 

administrative appeal from a local wetlands agency under CGS § 22a-43. Plaintiff not only 

voluntarily abandoned those efforts but never even proved that it was aggrieved or that the local 

wetlands agency's, decision was incorrect." 

• Indeed, the wetlands agency's decision that CGS § 47-42d (b) simply did not apply to Mrs. Platner's 
application was vindicated by the legislature's enactment of P.A. I0-85, which amended subsection (b) 
of§ 47-42d to change the law prospectively (but not retroactively) and make it apply in the way plaintiff 
wished it had originally been written. 

-4-
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There is no basis in Connecticut law to allow for the award of attorney's fees for 

claims plaintiff neither pursued nor vindicated. 

WHEREFORE, said defendant hereby moves, pursuant to Practice Book 

§ 11-11, to reargue the court's judgment as set forth above and requests the court to 

reconsider its judgment and decision and to issue an order that, 

(a) with respect to damages complies with the evidence and with 

§CGS 52-560a(d); and 

(b) with respect to attorney's fees, complies with the provisions of the 

conservation restriction and/or CGS § 52-560a(c). 

By: 

DEFENDANT BEVERLY PLATNER 

~\(Lk~ 
John R. Lambert, her attorney 
25 Trumbull Place, North Haven CT 06473 
Juris number 101328 
T: 203-234-8121 F: 203-234-8123 
email: johnrlambert@gmail.com 
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Exhibit 1 Docket Entry #206.00; Order entered 3/26/15 
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DOCKET NO: KNLCV096001607S 

L Y.W1E LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER., BEVER.LY Et Al 

ORDER 

The follmving ortler is entered in the above matter: 

ORDER.: 

ORDER 0&0571 
SUPERIOR COURT 

JUDICL.<\.L DISTRICT OF NORWICH/J.\1-:EW 
LONDON 

AT NEW LONDON 

3/26/2015 

Having decided tile :finrt portion of this case on Mardi 12, 2015, the court 'i'till rest:lte that decision here 
::is ,,·ell as resolve the outstanding issues concemmg counsel fees in accordance with the tenns of the 
restrictive covenant which the defendanthas been. found to have ·violated and. C.G.S. Section 52-560a( c), 
as well as the claim for dam.ages under C.G.S. Section 52-56Da(d). 

As the court found from ffle bench, the defendant took title to the property in 2007 subject to a 
declaration of restrictive covenants wbich by its terms were intended as "conse.nration restrictions" :is 
defilled i.n C.G.S. Section 47-42a. That restriction w:is first imposed on the -property purchased by 
defendant by its then.o\\r:o.et i.n.1981. The restriction's purpose, by its tC1:mS, is to "assure retention oftbe 
premises predominantly :in their n:i.tural, scenic or open condition ... ", echoing the statutory definition of 
a conse.rvationrestdctiou. There is a reservation :in the restriction for the property owner, :inter ilia "to 
conduct and engage in "the cultrvation and harvesting of crops. :flowers and :hay; the planting of trees and 
shru.bs and tbe mowing of grass~ the grazing, of livestock; and the comtruction. and maintenance of 
fences necessai:y in co:o:nection therewith" -

The property borders the Connecticut Ri"ver in the Tonrn ofLyme and also borders Selden Creek and 
Selden Cove. Aerial photographs depict the property (E."'ffiibfts 55 ruid 56) as it existed about the time the 
defendants became owners of the property .in 2007. It is apparent that the protected areas are quite 
different from the mas not subject to the restrictions. 

The defendant her.;eif testified that she had little to do with the detills of the e.ie:nsive landscaping that 
w.r.s performed o:n the property, and that her lm.sh..1110. was the one primarily responsible for assigning to 
the various workmen. the tasks to be perfonned on the propert,y. The court :finds that her husband, ]Mr. 
Bri:m Platner \Vas acting as the agent of the defend..;nt ,.,·ifu respect to the activities p'f!funned on the 
property. 

Shortly after the defendant took ownership offue pi;opert}' mowim::: of the me.adow (or :field) to tile west 
of the house which was subject to the conservation restriction. wmtbegun and ilie plaintiff :made contlct 
wil'.ll the defendant and her husband to discuss what was to _plaintiff a. violation of the restru:tfon.. By bis 
te,,-wnony. Mr. Platner's response to plaintiff's correspondence was to circle the word "mou.ring" in a 
copy oftbe conservation restriction and return it to plaintiff. The most succinct de.Scriptiou of Mr. 
Pl:ltner's intent was testimony on direct examination as fo11ows: m.2007, ''we began mowing the 
fields vey, vei:y:regularly ... by tbe end of two seaso1JS, the field had turned in.to whatwe were Iooki.ng to 
get it to rum into. which. was primarily grass . ..A..nd 2009, at tbat point, we began working on the grass 
field ta move it into more of a 1,nvn like tbe law.l'.l. behind the house, between. the house and the .ri,.ier, to 
give you a rough · · n.. ... i.n 2009 we had a big slice seeding project to, you kuow, stre.ngllien the 
tu.cf, and. we also d the irrigation into that area to .support the seeding that we were doing with 
the slice seedillg". e court finds that the defendant's actions were wi.i.!:ful nnd caused great damage: to 

KNLCV096001607S 3/26/2015 Page 1 of3 
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the protec:led area's. n.aturnl condition wlli.ch the defendant ,.,,-as obligated. to :retain.. As the court said from 
in it:; decision.from the "bench. this "tmmel vision" of the derendan.tled mm.to atremptto use some 
language in a reservation to completely subvert and eviscerate the. clearpmpose of the cof:!Servation 
restriction.. E:mibits 59 tllrough 62 sbow the property as it looked in 2013 andi:a.particnlar sho,v· the 
protected area to oe now clearly indistin.g!l:isbable :from the unprotected -area upon wbich 'the house is 
built 

The court also finds that none of the activity on the property ,vas for the prupose of creating and 
maintaining vie\'\'S and sight lines ftom residential property of the defendant 

Muclt was made-at trial by defem:mnt of the fuct th.it the con5ervation easerneut itself does not con:ectly 
:name 'the plaintiff {Lyme Com;erv:ltion. Trust vice Lyme Land Con'iervnfion Trust), fu.spite of the fact 
that the deed :into defendant-refers to the Lyme Land Conservation Trnst (Schedule A of rlefelldant's 
deed). The evidence slmws that this was the only liJlld trust fu. Lyme, :ind the court holds that this 
argument is without validity. Siroifarly, defc11d.,nt claims that the restriction is ttnenforceable because l:t 
Wi'.15 coerced in 1981 by the Town of Ly.me 1.Vetland Enforcement 11gt::11cy. The courr finds that this 3tld 
de:rendru:lt'i'i other sperl3.1 defenses have not been proved. 

As to defendant's claims of ambiguity m the conservation -res.trictfo~ "words do .not become filllbiguo1.is 
simp1ybecanse lawyers andlaym~ contend far di:fferait meanings", Downs v. National Casualty 
Company, 146 Conn.. 4.90. at 494,3 (1959). ·p~aps it is not entirely deadf deferutacl cm be restricted 
io moi11inghecficlds only ouce a year orifslle can mow them more often, andifthatwe.re !:he only issue 
in the case the courtrrrightundei:take some sort of declarafory:ruling. Here. though., thei.riolations are so 
cleat that it is unnecessary for the c:omt to do that, since the severify of the violatfo:os require an order 
fhat the property subjectto the conservatio:111estriction. he restored ta the condition it was in at the time 
defendant acquired the property. 

This order extends to the e:densi.\re .lamiseaping of all of the protected area,. including (by way of 
aample and not limitatinn)those porlions ofl:4e protected areas where litern.lly tons 0f soil and sand 
have b~ :placed on the protected -arez, to .sayn.othfug of the huge antOll!l.ts of fertilizer used to install 
this overreaching landscaping project done. as the court has found, wilifuUy_ 

Based 011. the forgoing fim1fu.g:; the court :a.wards damages uncter .52-5602{d.) of our statutesfn the 3.UlOunt 
of S350,000.00. The court h.J5. taken the evidence that restnrntion of the field to the west of the residence 
will take approximately $100 .. 000.0D to restore, and. i.mposed a multiple of 3.5 to that m101m.t Since the. 
court (pe:m.aps naively) expects that tbe defendant will have an Interest in seeing that the restoration fs 
c:imed out in a mrumer that wilt not be more burde:u.some thm nece.s!ullY. it Is the order of the court that 
this dam.i.ge award be a fi.~d sum(or if the statute requires a precise mulffpliel-, such a multiplier that 
will result in damages of S5 50,000.00) so that ,my increased c:osts that the defend.1:llt may wish to bear 
over w.hat the court will require will .not increase the damage amoWJ.t 

As to counsel fees, defendant :has objected to several aspects of the claims .fur counsel fees, some of 
which the cow:t agrees \i<".llh. The court declines to a,-..'llld comu.el fees e..-iq:iendedin coll!lectiou with a 
settled defamation suit aboutwhkh the: courtlras little infonnation except enough to conclude thatfuose 
charges cannot reasonably be argued to fit within the authorization.for counsel fees in. either the 
statutory language or that ofthll conservation :restriction.. Further the court declines to award corn:1Sel 
:fees incur.red by a pro hac 1r.ke attorney prior to that attorney's admission to practice in Cmmectic:ut in 
conjMction with thls-tase. albcit the court oihemise finds those charges to be reasonable. 

The court finds noihing improperfn Attorney Pritc:hard's commencing pro hac vice representation 0J1 a 
pm bona basis and mending th11t agreen1ent with his client to 11rov:ide for a fee if plaintiff prevailed ruid 
was awnrded eouosd fees. 

Connecticut counsel for plainfiff was cJlargmg ;at a discounted mte until the end of 2012. when bocause 
of the limited resources of pbii:i:ttift: the fee :arrangement ~sc cb.inged to ii ccmtingency, so that if 
plaintiff prevailed eo1Jraeli would receive her usual mte ofS350.00 p-a- hour (which the: court finds to be 
-reasonable). lJciendant objects to this, .-:i.rgumg that couoseI; fee.; ".have obviously bei':11 io.creased-a:fter 
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trfal", when defendant is actually benefiting from the discounted rate earlier paid by the plaintiff. Indeed, 
plaintiff might have made the argrunent that the early billings at the reduced rate should be adjusted 
ll!)\'l,'3!0,, but the court would probably not have approved that. 

Defendant argues that plaintiff's appearance at an Inland Wetl;w.ds hearing to oppose only that portion of 
plaintiff's application to :relocate her drive\vay insofar as there located driveway encroaclled on the area 
subject to flle conservation restriction, and its appeal from that decision (withdraur:n after the drivewa}' 
was rapidly 1elocated by defendant) is not fairly ill.eluded in the authorization for coU!lSel fees ill. the 
restriction itself or-in tbe applicable statute. Similarly, defendant argues that fees ex.pended in tlle early 
part of this case which was begun as a declaratory judgment action are not an "emorctttnent action'' :.md 
therefore not fairly included as cooose1 fees. Some background :is required to properly analyze this 
c!aim. From the defendant's purchase of the property m 2007, mowi.ag of fields has increased, 'but the 
piai.atiffsfill hoped to resolve tbe issues between the parties to is C.'"l.Se amicably. Toe decl.3Iatory 
judgment action was commexiced in the fall of 2009, before the defendant*:. application. to J.nland 
Wetlands to relocate the drive\vay. when some amicable resolution couldlrave reasonably been hoped 
for •• 4.ftec tbe Wetlands agency's approval of a perm.itpe.ru:iitting enc.roaclmlent on the restricted area 
together with the defendant's increased improper activi'ly on those areas, the plain:tffimended the instant 
lawsuit to claim the injunctive relief which the court grants today. TI.ms the court finds that the charges 
im:urredin connection with tbe Inland Wetlands Commission and the early, declaratory judgment 
portion of this case are within statutory and coruervation :restriction. authorizations for an award of 
counsel fees. 

The court a't'.'::l:t"ds counsel fees of$115,000.00 for Attorneys Pritchard :mdRusso, as well as counsel fees 
of.$185,000.00, for a total award ofS300,000.00 attorneys fees. 

It is the court's belieffuat the dare oft.his judgment begins the ti.me for the running of the period in 
which to appeal, but if cotu1se1 for defendant ::ire concerned ab-Out th.,t time expiring earlier the court wilt 
grant an extension upon motion properly filed. 

The court will retain jurisdiction over this matter. to oversee the implementation ofth:is i.ajunction order. 
To th.1.t end, a hearini is scheduled for Wednesday lvfay 27, 2015 at which the <:ow:t will hear from the 
parties as to the speci:tks ofilie r.nannerand timing ofihe :restomtionofthe pmpertyand issue ftutber 
orders in aid of this judgment. 

Copies offuis order mailed to all counsel of record on.3/26/15 

080571 

Judge: JOSEPH Q KOLETSK:Y 
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DOCKET NO: KNLCV09600 l 607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER, BEYERL Y Et Al 

ORDER 

ORDER REGARDING: 

ORDER 080571 
SUPERJOR COURT 

JUDICIAL D1STR1CT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

7/16/2015 

04/15/2015 210.00 MOTION TO REARGUE/RECONSIDER 

The foregoing, having been considered by the Court, is hereby: 

ORDER: DENIED 

Short Calendar Results Automated Mailing (SCRAM) Notice was sent on the underlying motion. 

080571 

KNLCV096001607S 7/16/2015 

Judge: JOSEPH Q KOLETSKY 
Processed by: Timothy Furman 
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DOCKET NO: KNLCV09600I607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER, BEYERL Y Et Al 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DISTRICT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

7/16/2015 

ORDER 

ORDER REGARDING: 
04/24/2015 211.00 OBJECTION TO MOTION 

The foregoing, having been considered by the Court, is hereby: 

ORDER: SUSTAINED 

Short Calendar Results Automated Mailing (SCRAM) Notice was sent on the underlying motion. 

080571 

KNLCV096001607S 7/16/2015 

Judge: JOSEPH Q KOLETSKY 
Processed by: Timothy Funnan 
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DOCKET NO: KNLCV096001607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER, BEVERLY Et Al 

ORDER REGARDING: 
05/21/2015 213.00 MOTION FOR STAY 

All Counsel Present. 

ORDER 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DISTRICT OF NORWICH/NEW 
LONDON 

ATNEW LONDON 

6/9/2015 

The foregoing, having been heard by the Court, is hereby: 

ORDER: 

When the court entered its judgment on March 26, it contemplated that the hearing it scheduled for May 
27 would result in more specific orders as to the mandatory order for restoration of the property, as well 
as "issue further orders in aid of this judgment" 
That hearing will be rescheduled when the court hears from counsel as to dates on which witnesses will 
be available. 
In the meantime, the motion for stay of the mandatory injunction for restoration of the property is 
granted. The motion for stay of the prohibitory injunction is denied. 

Judicial Notice (JDNO) was sent regarding this order. 

KNLCV09600l607S 6/9/2015 

08057! 

Judge: JOSEPH Q KOLETSKY 
Processed by: Timothy Funnan 

A140 
Pagel of l 



DOCKET NO: KNLCV096001607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER, BEVERLY Et Al 

ORDER 

The following order is entered in the above matter: 

ORDER: 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DISTRICT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

7/l7/2015 

When the court issued its written decision of March 26, it restated and expanded its oral decision of 
March I 2, after hearing further from the parties on the issue of counsel fees since that oral decision was 
rendered. In that written decision the court set a date in May for further proceedings with respect to the 
specifics of the injunctive relief ordered by the court on March 26 in general terms. Defendant filed an 
appeal, and before the scheduled date asked the clerk's office if they should appear and were advised not 
to because of the pending appeal. The court was not apprised of this and was a little surprised when no 
one showed up for the scheduled hearing, but counsel were in no manner at fault in any way. This week, 
the court finally held two days of evidentiary hearings on the precise nature of the injunctive relief 
ordered in March and the subject of the pending appeal. 

For purposes of this injunction, the court will deal with the restricted portion in three parts, since the 
parties treated the property in that manner. 

As to the fields subject to the conservation restriction, the court is not inclined to order the bulldozing of 
the recently installed turf supporting the omamental lawn with a golf-course style sprinkler system. 
Rather the court will order that portion to be planted with "plugs" or similar devices to restore the lawn 
to a natural state that will not require chemicals to be placed upon these wetlands. To that end, the 
parties are ordered to submit planting plans for the fields within three weeks and the court will issue 
further specifics as to this part of the injunction. Defendant is ordered to stake out the boundary between 
the restricted and unrestricted portions of her property. The irrigation system installed in the restricted 
portion of defendant's property should properly be removed, but that will cause more damage than good. 
Defendant is ordered to remove the heads from said system, and not utilize portions of the irrigation 
system to water the restricted area. The "tree rings" in the restricted area are to be removed. 
Removal of the encroachment of defendant's driveway upon the restricted area may not be necessary if 
the parties, as they suggested they were interested in doing, can agree upon a method of substituting 
other land for the encroached land. Therefore the court will make no order at this time, recognizing that 
all of these mandatory orders have been stayed during the course of the appeal. 

As to the woodlands located in the protected area, defendant has destroyed considerable vegetation over 
the last few years, well beyond any exercise of a reserved right for "mowing of grass" for the simple 
reason that there was no grass, but rather considerable and diverse vegetation. This is not to say that 
some of the selective removal ofinvasive species was in violation of the conservation restriction. Rather 
thi.::; defeudant's "threw the baby out with the bath water", in a manner of speaking. The court orders that 
all mowing and landscaping activity be discontinued to pem1it the woodland areas subject to the 
conservation restriction to return to their earlier natural condition. Some selective removal of invasive 
species on a plant by plant basis will be permitted but not on the wholesale level of activity perfom1ed 
prior. This is a prohibitory injunction and not stayed by the court decision on defendant's request for 
stay. Future plantings by defendant in the woodlands will be approved on a case by case basis during the 

KNLCV096001607S 7/17/2015 Page I of2 
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restoration period. 

As to the restricted area on the Connecticut river side of the defendant's house, an area extending 150 
feet from the high water line of the river easterly toward the house, the artificial beach created by 
defendant in the restricted area is ordered to be remediated, and the logs installed in that area are to be 
removed. 

With respect to the motion for clarification, on which the court heard argument at the same time it heard 
argument on the specifics of the injunctive order, much of the preceeding should be of assistance to 
counsel, but regardless of what the defendant "considers" to be enjoined, the court's order is not intended 
to pennit the defendant to "maintain" her blatant disregard of the conservation restriction. The court has 
stayed the effect of the mandatory actions to be required of the defendant, but enjoins the defendant 
from continuing the activity previously engaged in, including the application of chemicals of any sort 
during the pendency of this appeal, the planting of any additional landscaping, mowing in the woodland, 
and mowing the field beyond a single mowing at this time. 

Koletsky, JTR 

Judicial Notice (JDNO) was sent regarding this order. 

080571 
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Processed by: Timothy Furman 

A142 
Page 2 of2 



Doc:rarrN°· KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 

TRUST, INC., et al. 

vs. 

PLATNER, BEVERLY 

SUPERIOR COURT 

JUDICIAL DISTRICT 

OF NEW LONDON 

AT NEW LONDON 

AUGUST 6,, 2015 

DEFENDANT BEVERLY PLATNER'S 
MOTION FOR REARGUMENT RE: ORDER Ml. 225.00. 

Pursuant to Practice Book Section 11-11, the defendant, Beverly Platner, hereby moves 

for reargument of the order of the Hon. Joseph Q. Koletsky designated Docket Entry N!! 

225.00, entered July 17,201 S; (Exhibit I attached). In compliance with the provisions of 

Practice Book§ 11-11, the defendant hereby sets forth the following: 

(A) The judgment or decision which J!!!l.!l. subject Qf this motion: On July 17, 2015, 

the Court made the following decision, inter alia: 

I. The Court ordered that the fields subject to the conservation restriction "be 

planted ... to restore the lawn to a natural state." 

2. The Court ordered that the "tree rings" in the restricted area are to be removed. 

3. The Court found that with respect to the wooded area "the Defendant has 

destroyed considerable vegetation over the last few years, well beyond any 

exercise of a reserved right for mowing of grass, for the simple reason that there 

was no grass, but rather considerable and diverse vegetation." The Court found 

that with respect to an otherwise permissible attempt to remove harmful invasive 

species from the property, the Defendant "threw the baby out with the bath 

water." 

THIS MOTION rs A PRACTICE BOOK § 11-11 MOT!ON. 
ARGUMENT IS REQUESTED TESTIMONY IS NOT REQUIRED 
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4. The court ordered atl mowing and landscaping activity to be discontinued to 

permit the woodland areas subject to the conservation restriction to return to 

their ''earlier natural condition." 

5. The court ordered the "artificial beach created by defendant" be remediated, and 

the logs installed in that area to be removed. 

The decision and order which is the subject of the motion is set forth in Exhibit 1 attached. 

(B) The~ of the judge who rendered the decision and judgment is the 

Hon. Joseph Q. Koletsky, Judge Trial Referee. 

(C) The specific grounds upon 1t!!i£!! defendant relies for this motion are that, 

(i) the court has no evidence for its finding that "there was no grass" in the woods 

(that Mrs Platner could mow); 

(ii) its "restoration" order is an impermissible "creation" order because, 

(a) there is no factual basis that, in 2007, the vegetation that the court seeks to be 

established existed in anything approximating that which is being ordered 

and 

(b) in limiting the mowing to one time it ignores not only that the "mowing 

reservation" in the Declaration never limited frequency or height (and was 

broadly interpreted by plaintiff to allow mowing of all and any vegetation, 

including woody growth); and 

(c) all of the evidence is tliat the lawn in 2007 was not in a "natural state' at all 

(but rather in a state created by centuries of mowing and agricultural use (and 

at the time a state created by twice annual mowing chosen by the previous 

owner not dictated by the Declaration; and, similarly, 

(d) there was no evidence that the woods were in anything approaching a 

"natural condition" 

(iii) there is no factual basis for it finding that the plaintiff created an artificial beach. 

(iv) the prohibitory injunction is overbroad and improper. 
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STANDARD FOR REARGUMENT: 

The purpose of reargument is ... to demonstrate to the court that there is a decision or 

principle of law which should have controlling effect, and which has been overlooked and/or 

there has been a misapprehension or incorrect understanding of the facts presented. 

Opukl v. Grant, 63 Conn. App. 686 (200 I). 

ARGUMENT: 

I. The trial court has misappl'ehended or has an inconect understanding of 

the facts presented on the record. 

A. The field cannot be restored to a "natural" condition. 

At the outset of the trial of this matter, with respect to its consideration of the evidence 

being presented by the Plaintiff, the Comt stated: 

" ... So it is relevant, the Cou1t rules, that the prior condition of the property 
before the defendant got it was "A". Then, if the property is different, according to 
the evidence, there is a logical and reasonable inference that the Court may draw 
that the change to the property occurred during the ownership of the defendant." 

TRANSCRIPT MARCH 3, 2014 PAGE 78 LINE 8-14. 

To prosecute its case, the Plaintiff presented the court with twenty-six photographs 

purporting to be certain areas of the Defendant's property, and two photographs of the 

property of Joseph Standart, who owns an abutting property. Standart's property is also 

encumbered by the same declaration of restrictive covenants, granted by the same grantor, 

as that which the Defendant's property is encumbered. (See Exhibit 2 attached and made a 

part hereto "Summary of Plaintiff's Photographic Evidence"). The Plaintiff also called eight 

3 
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witnesses, Mrs. Lawrence, Mr. Novak, Mr. Grace, Mr. Moore, Mr. and Mrs. Platner, Mr. 

Garcia, and Mr. Dreyer. 

None of the witnesses called by the Plaintiff presented any first hand testimony, or had 

any idea of what species, genre or category of vegetation, trees, grass, sands or soils were 

present, exactly where present on the restricted area ofthe Defendant's property as of May 7, 

2007 or on any date before the Defendant owned the property. 

Mr. Grace, the Defendant's licensed plant health specialist, testified that the field was 

"basically coarse grass" at the time he began to work for the Defendant. Transcript March 4, 

Page 85, Line 13. Mr. Platner testified that the field was dominated by ·~unky crabgrass, 

weedy, stickly, ivy-filled or poison ivy-filled grass." Transcript, March 5, Page 72, Lines 16-

17. 

Mr. Dreyer, the Plaintiff's expert presented his educated opinion of what he thinks or 

supposes might have been present in general, based on a study of aerial photographs and 

topographical maps found on the internet, but readily admitted that he could not testify 

knowingly as to what was there (see testimony below). 

In fact, at the end of the Plaintiff's case, it was only one oblique-angled aerial photograph 

Exhibit 55 that was accepted into the record, (over objection) purporting to suggest what the 

property "'looked like" in "2007": 

THE COURT: Does the photograph accurately depict the property as it existed when you 
owned it? 

MRS. LAWRENCE: Yes it does. 
TRANSCRIPT MARCH 3, 2015 PAGE 69 LINES 26-27 PAGE 70 LINES 1-2. 

A TIORNEY PRITCHARD: Does this photograph accurately depict the condition of the 
property at the time you sold it to Mrs. Platner? 

MRS. LAWRENCE: Yes it does. 
TRANSCRIPT MARCH 3, 2015 PAGE 70 LINES 17-20. 
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ATTORNEY BROOKS: .... Do you know the date of this photograph? 

MRS. LAWRENCE: Yes, it's listed here. It's 2007, the same year that we sold the property. 

ATTORNEY BROOKS: Do you know the date the photograph was taken? 

MRS. LAWRENCE: No, r do not know the date, but I can tell it's in the wintertime. 

ATTORNEY BROOKS: And were you present with-did you take this photograph? 

MRS. LAWRENCE: I did not. 

ATTORNEY BROOKS: Were you present when this photograph was taken? 

MRS. LAWRENCE: I was not. 

ATTORNEY BROOKS: Do you have personal knowledge of the conditions on the date the 
photographer took this photograph? 

MRS. LAWRENCE: I don't know exactly the day, no. 

ATTORNEY BROOKS: Do you have personal knowledge of the conditions when the 
photographer took the picture? 

MRS. LAWRENCE: I do not. .. 
TRANSCRIPT MARCH 3, 2015 PAGE 71 LINES 5-23. 

ATTORNEY COLLINS: MR. DREYER, DOES THIS (Exhibi 55) LOOK LIKE THE 
PLATNER PROPERTY IN 2007-LA TE 2006, I SHOULD SAY, OR EARLY 2007? 

GLENN DREYER: WELL, THERE'S A DATE OF 2007 ON THE IMAGE. I WASN'T 
THERE, SO I WOULDN'T KNOW EXACTLY WHAT IT LOOKED LIKE. 
TRANSCRIPT MARCH 9, 2015 PAGE 58 LIES 26-27 PAGE 59 LINES l-2. 

GLENN DREYER: SO IT APPEARS TO BE RECENT - PROBABLY RECENTLY 
MOWED. YOU CAN SEE THE LINES THAT INDICATE MOW1NG THROUGH THE 
FIELD. THERE ARE SUBTLE-THE FIELD rs BROWN. IT'S A DORMANT TIME OF 
YEAR. THE VEGETATION IS DORMANT AND THE TOPS ARE DEAD, AND YOU 
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CAN SEE SUBTLE VARIATIONS IN COLOR IN THE FIELD THAT WOULD 
INDICATE DIFFERENT KINDS OF PLANTS GROWING IN DIFFERENT LOCATIONS .. 
TRANSCRIPT MARCH 9, 2015 PAGE 58 LINES 26-27 PAGE 60 LINES 1-4. 

The photograph at Exhibit 55 does not establish the conditions in 2007. The photograph 

was purpoitedly authenticated as depicting an aerial view of the site at 66 Selden Road, Lyme, 

CT by Mrs. Lawrence, one of its owners, but she clearly was guided by the hearsay marking 

by Microsoft Corporation on the photograph when she declared it to be representative of2007 

conditions. When cross-examined, she properly examined the photograph and concluded it 

was taken in the winter/dormant season where no vegetation was identifiable on the trees or 

the ground. This was repeated when Mr. Dreyer was directed to Exhibit 55, where he also 

declared it to be taken during a dormant season where "the tops are dead." In addition, during 

the restoration hearing on July 15, the Defendant's expe1t, Mr. Klein, illustrated with 

Defendant's Exhibit JJ, that photographs taken from the internet are copyrighted by their 

search engine owners during the year of publication. Defendant's Exhibit JJ with a 

copyrighted date of 2015 is identical to Plaintiffs Exhibit 55, with a copyl'ighted date 

stamped as 2007. No witness can competently testify what date this image was taken, and 

this image therefore, cannot and should not fo1m the basis for a) determination of the 

Defendant's activities; orb) detennination ofto what exact conditions the property should be 

restored ( other than in a donnant/winter season). 

Without Exhibits 55 and JJ, there is no photographic evidence of the property's look, 

aesthetic or any other evidence of what species were present at which location prior to the 

Defendant's ownership. There is no "A", as the Court, in its initial ruling was looking for. 

As such, there is no basis to hold the Defendant in contempt for the conduct on the property. 

But more impmtantly for the purposes of this motion, there is no evidence supporting the 

court's order as to the remediation plan. Absent evidence supporting the necessity for the 

plan and the means by which the plan will return the property to the condition it was in on the 
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date of purchase, not to what the Plaintiff would have liked the property to have been, the 

remediation plan cannot stand. Further, absent evidence that the extra measures being 

required of the Defendant are for the sole purpose of returning the prnperty to the 2007 

condition, rather than improving on the 2007 condition, there is no basis in the Declaration for 

such an order. The Declaration does not require that the Defendant improve the property. 

The only credible evidence of the species present in July 2015 at the Defendant's 

property was presented by the Defendant's experts at the restoration hearing. The experts, 

botanists and soil scientists, inventoried the species now present, and concluded that, based on 

the soils present and based on the mowing schedule described by Mrs. Lawrence, the fonner 

owner, the field in 2007, would have been dominated by these same dominant species, 

mostly, non-native, cool season grasses. All of the experts called during the trial and 

restoration hearing agreed that a mowed field was never natural, since the mowing stops the 

natural re-growth of woody species. Mr. Klein specifically stated that the field, based on the 

conditions he observed, and based on Mrs. Lawrence's mowing schedule, would not have 

been dominated by native species or warm-season grasses. Mr. Klein testified that the field, 

left untreated by herbicides from March to July 2015, had already reverted to dominance by 

the species most likely present in 2007. 

B. Without evidentiary support, the court's orders regarding 

"restoration" are essentially a "creation" plan. 

During his testimony the Plaintiff's expert, Mr. Dreyer, admitted that I) the 

Defendant's site was never natural, since there was in the past and there is today always a 

level of desirable management; 2) the Defendant's field was probably filled with both native 

and non-native vegetation prior to the Defendant's ownership; and 3) that his 

recommendations with respect to the field areas were not "restoration" but rather an attempt 

to "create" a desirable condition, a purely "native" field with "native grasses" and absent 
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exotic invasive species, based upon the particular understood desired values and sensitivities 

of the Plaintiff and its members: 

TRANSCRIPT MARCH 9, 2015; PAGE 99 LINES 24-27: 

ATTORNEY BROOKS: DO YOU HA VE AN OPINION AS TO WHETHER THRE 
WERE EXOTIC INVASIVE SPECIES IN 2007 AND PRIOR TO THAT TIME IN THE 
RESTRICTED AREA ON 66 SELDEN ROAD? 

GLENN DREYER: I TIDNK IT'S VERY LIKELY THERE WERE. 

TRANSCRIPT MARCH 9, 2015, PAGE 99, LINES 5-6 

ATTORNEY BROOKS: SO YOUR RESTORATION PLAN DOESN'T PROVIDE 
FOR NON-NATIVE PLANTS AND SHRUBS, DOES IT? 

GLENN DREYER: NOT IF I WAS DOING IT, IT WOULDN'T. 

TRANSCRIPT MARCH 9, 2015 PAGE 99 LINES 12-14: 

ATTORNEY BROOKS: SO IS YOUR PLAN ACTUALLY A CREATION PLAN? 
YOU'RE CREATING A NATIVE PLANT PLANNING PLAN? 

GLENN DREYER: I SUPPOSE YOU COULD SAY THAT. 

TRANSCRIPT MARCH 9, 2015 PAGE 84 LINES 7-19: 

ATTORNEY COLLINS: HOW WOULD YOU MAINTAIN THIS DURNG THE 
FIRST YEAR OF REMEDIATION? 

GLENN DREYER: SO DURING THE FIRST YEAR, YOU'D NEED TO MOW 
PROBABLY ABOUT ON A MONTHLY BASIS AT A HEIGHT OF 
APPROXIMATELY SIX INCHES, BECAUSE IN ADDITION TO THE PLANTS 
THAT WERE PUT DOWN ON PURPOSE BY SEED, YOU WOULD -I WOULD 
EXPECT THERE ALSO TO BE MANY WEEDS COMING UP, UNDESIRABLE 
PLANTS WHICH- MANY OF WHICH WOULD BE ANNUAS THAT WOULD 
GROW QUICKLY, AND YOU WANT TO PREVENT THOSE 
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During the restoration hearing, both Mr. Klein and Mr. Dreyer discussed "desirable" 

"native" "forbs" plants and species, trying to match various and sundry botanical species to 

the particular growing challenges of the field, which is also a wetlands site. But this site is 

Defendant's private property, and Defendant's desire was and is currently that the vegetation 

present in the fields should be soft, cool season grasses and shrubs, both of which she has an 

absolute right to cultivate, and neither of which are restricted under the Declaration of 

Restrictive Covenants. Consistent with Mr. Dreyer's own recommendations regarding 

mowing, the Defendant managed her n1owingto prevent "undesirable" weeds. 

It is undisputed in the evidence that the Defendant's contractors did not take action to 

destroy vegetation present in the field in 2007. The Platners mowed (which is a reserved right 

without any language limiting the frequency or height). In 2009 their contractors added rye 

grass and shrubs, consistent with the owner's desires, and not inconsistent with a "natural" or 

"open" or "scenic" result. In fact, the Defendant's expert, Mr. Klein testified that, 

notwithstanding the single 2009 event of slice seeded "rye" seeds used by Mr. Novak in the 

field, the Defendant's property today has abundant, various species present due to the natural 

and unavoidable occurrence of blowing annual seeds into the area. Ms. Throckmorton, 

provided photographs of the property for which she was the photographer and about which 

she testified in detail. These photographs were dated by the witness as July 2014 (Defendant's 

Exhibits RJ-R-17). 1 Ms. Throckmorton disputed the contention that the field area was an 

unmitural monoculture in 2014: 

ATTORNEY BROOKS: ARE ANY OF THE THINGS THAT YOU SAID THAT YOU 
OBSERVED EXAMPLES OF BROADLEAVED HERBACEOUS l.ViATERIAL? 

KATHERINE THROCKMORTON: I SAW BROAD LEAF HERBACEOUS 
MATERIAL IN THE FIELD. 

TRANSCRIPT MARCH 9, 2015 PAGE 122 LINES 4-10 

1 These photographs are con1rastcd with the Plnintiff's Exhibits :5!.l-73 which are undated by any oflhe witnesses 
through whom they were "authenticated." 
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Based on the evidence in the record, a new "creation" planting plan of newly introduced 

"plugs" of ardently desired ( by the Plaintiff) "native" plants, creates an undue burden on the 

Defendant to cultivate and succeed with these newly introduced plants, for which there is no 

evidence that they existed prior to Defendant's ownership, are untested at the site, and which 

may or may not survive in the conditions presented in the fitture, further exposing the 

Defendant to continued burden and exposure to further expense, punishment and sanctions if 

these "plugs" don't succeed for whatever reason. This creation plan also is inconsistent with 

the expert testimony which concluded that these "native" plants likely were not dominant in 

2007, and that the Defendant's property, through the elimination of herbicides, had most 

likely already re- introduced the species likely to have been present in 2007. 

All of the evidence points to the inescapable conclusion that the "field" existing in 2007 

was not a "natural condition" at all. Even Mr. Dreyer conceded that the natural state of the 

restricted area is a deciduous forest and that the an open field requires human beings to mow 

it (or burn it or otherwise prevent a forest from establishing itself). Mrs. Lawrence mowed the 

area between her house and the river every ten days and the large open area northeast of the 

house twice a year. Mr. Selden testified that it had been farmed by his family since the late 

1600s and into the 20th century. Mr. Klein-based on his knowledge of alluvial floodplains 

of the lower Connecticut River Valley and on over 80 years of aerial photographic evidence-­

testified that condition of the land in 2007 was not "natural" at all but the result of agriculture 

and the introduction of non native vegetation. 

The Declaration calls for the "Protected Areas" to be kept in their "predominantly in 

their natural, scenic or open condition. The defendant most certainly kept them "open" and 

"scenic" ( or at least the Court has not found otherwise) so it is more than passing strange that 

the "restoration" order requires the premises to be put into an unnatural condition that has 

never before existed (at least according to the evidence introduced). 
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Moreover, there is nothing in the Declaration which permits the Plaintiff to require the 

Defendant to alter the property so that it would include plants or natural features which 

weren't already there. Requiring the Defendant to act beyond the scope and obligations of the 

Declaration is not legally permitted. Unless there is clear evidence that the "native" plants 

were there and so the remediation plan is simply replacing them, the remediation plan 

constitutes an improper requirement on the Defendant to act beyond the language and 

obligations of the Declaration. 

The finding by the court in inconsistent with the evidence at trial and with the language 

of the Declaration. 

C. The facts do not support the court's finding that the Defendant's 

acthrities in the woodlands "threw the baby out with the bathwater" or 

that "there was no grass" (in the woods). 

The trial record revealed that there was 5.5 acres of wooded area south of the 

Defendant's house. At least one acre of this area is unrestricted or not "protected", where the 

Defendant can do any activity she wants if permitted by the Town and state Jaw. The trial 

record has FOUR photographs of the woodlands near the Defendant's home. One exhibit 

(Exhibit 79) was authenticated by the Plaintiff's witness, George Moore. Mr. Moore could 

not be certain exactly where the photograph at Exhibit 79 was taken (he was not the 

photographer). 

ATTORNEY PRITCHARD: Did you observe the scene reflected ln this photograph 
during the course of your walk? 

GEORGE MOORE: I HONESTLY CAN'T BE CERTAIN. I MEAN, I 
ACCOMPANIED THEM, BUT I COULDN'T POINT TO THE MAP AND SAY THIS 
WAS THERE. 
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ATTORNEY PRITCHARD: DID YOU WALK THROUGH THE FORESTED AREA 
OF MRS. PLATNER'S PROPERTY SOUTH OF THE HOUSE DURING THE 
COURSE OF YOUR VISIT? 

GEORGE MOORE: YES. 

ATTORNEY PRITCHARD: AND WAS-DOES THIS PHOTOGRAPH FAIRLY 
REPRESENT THE FLORA AND FAUNA, GENERALLY SPEAKING, OF THE 
FOREST ON THAT DATE? 

GEORGE MOORE: IN CERTAIN PLACES, YES. 
Transcript MARCH 4, 2007, Page 161, Lines 10-17. 

Exhibit 78 was admitted by agreement of the parties, and Exhibits 80 and 81 were 

authenticated by Defendant's husband, Brian Platner. Mr. Platner testified that Exhibit 78 

depicted a barn which was located in the UNRESTRICTED woods area of the property. 

Transcript, March 5, Pages 134, Lines 1-2. As to Exhibits 80 and 81, Mr. Platner could not 

tell whether these images depicted the unrestricted or restricted part of the wooded area. 

Again, there is no "A", as the court was seeking on the first day of trial. There is a 

dearth of evidence to suggest that the image in Exhibit 79 represents the five acres of 

woodland at the Defendant's site. The only witness to testify about this photo, Mr. Moore, to 

his credit, testified that this image was not necessarily representative of the entire wooded 

area in the restricted woods. He also clearly stated he did not know where in the woods this 

photograph was taken. 

So it is not evident that Exhibits 78, 80 or 81 are the AFTER shots to the BEFORE 

suggested by Exhibit 79. None of these three photos are dated by any witness, except that Mr. 

Platner did note that Exhibit 78 depicted construction activity and was the area where a barn 

was erected AFTER the photo was taken. 

It is more plausible to suggest that Exhibit 81 is an AFTER image of the section of 

unrestricted woods depicted in Exhibit 78. At least those two photos have some similarity in 

structure of the wooded area. 
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Much has been made of the difference in the understory between Exhibits 79 and 80. 

But this was explained by the Defendant's expert, Mr. Snarski: 

ATTORNEY BROOKS: Subsequent to the removal of the invasives pursuant to this plan, 

have any plants populated themselves in that area where the invasive species were removed'? 

RICHARD SNARSKJ: Yes. 

ATTORNEY BROOKS: Can you identify some of those plants? 

RICHARD SNARSKI: I can't··· [ haven't been back there .. except this fall, l did go 

back .... A year ago, an exotic invasive grass species, Japanese stiltgrass, has invaded the drier 

portion of the wooded wetland. It's a very aggressive grass species. 

ATTORNEY BROOKS: What effect does the growth of Japanese stittgrass have on the re­

vegetation with other species in that area? 

RICHARD SNARSK[: When it's very aggressive, it can limit the natural native species to 

recolo11ize there-not all of them, but it will limit the native species from coming back on 

their own. 

Transcript March 10, Page 74, Lines 14-27, Page 75, Lines 1-4. 

ATTORNEY BROOKS: How would you describe the understory, what it looked like after 

these exotic invasive species were removed? What would you describe it as? 

RICHARD SNARSKI: It was open. The multiflora rose and Japanese barberry was quite 

abundant in areas, taking up the majority of the understory, so once they were eradicated -­

as well as the Mo1Tow's honeysuckle. Once they were eradicated, the understory was kind of 

open, because they were the dominant understory woody vegetation plants at that time. 
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Transcript March 10 Page75 Lines 15-24. 

According to Mr. Snarski, it is plausible to conclude that the understory would not 

flourish back to its September 2007 (Exhibit 79) status, due to the eruption of the new 

invasive, Japanese Stiltgrass. The regime for eliminating this invasive was presented as 

mowing, so the court's order preventing all mowing is contraindicated by the Plaintiff's own 

expert, Mr. Dreyer, who testified that mowing was desirable for invasive control. 

ATTORNEY COLLINS: WOULD YOUR RECOMMENDATION INCLUDE TO 
PROHIBIT MOWING IN THE FOREST EVER? 

GLENN DREYER: I THINK THERE COULD BE SOME MOWING NOT GENERAL 
MOWING, BUT SOME PLACES MIGHT NEED TO BE MOWED, PERHAPS, FOR 
INVASIVE CONTROL, I SUPPOSE. 

TRANSCRIPT MARCH 9, 2015 PAGE 86 LINES 12-16. 

The court made much of Exhibit 79 (and seems to use that as the basis of its finding that 

"there was no grass") in the woods. That photo seem to show vegetation that would be 

classified a "grass" by a botanist (and the court has no testimony of any bota1tist that "there 

was no grass.") But far more important is the finding ignores the common meaning of the 

word "grass" since time immemorial. 

Over six hundred years ago Chaucer's Squire spoke of the lady who, 

"shall likewise know every grass that has roots, and whom it will 
heal, regardless of how deep and gaping the wounds might be. ... 

But one needn't go back to ancient texts to see how the court erred; every English dictionary, 

whether from England or America supports the Platner's belief that there was grass in the 

woods and that they had a right to mow it. See Exhibit 2 attached for examples. In the first 

diciotanary of the Yale's own Noah Webster defined grass as follows: 

• And cve1y gras that growth upon rootc, She shat eek kn owe, and whom it wol do boote, Al be his wounds 
never so depe aand wyde" 
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"In common usage, herbage; the plants which constitute the food of cattle and other beasts.'' 

N. WEBSTER, AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE {1828). There is nothing to 

suggest that the vegetation depicted in Exhibit 79 is anything other than that which would 

serve as "the food of cattle and other beasts." 

The current edition of the THE AMERICAN HERITAGE® DICTIONARY OF THE ENGLISH 

LANGUAGE defines grass to mean, 

"An expanse of ground, such as a lawn, covered with grass or similar pltmts." 

The first meaning mentioned in the most comprehensive American dictionary ever published 

defined grass as follows: 

1. In general, herbage; the plants on which cattle and other beast feed or pasture; 
the verdurous eovering of the soil. In popular use the name is applied to a great 
variety of plants which are in no way related to grasses technically so called." 

CENTURY DICTIONARY AND CYCLOPEDIA {l 914). 

Yes, indeed. The vegetation depicted in Exhibit 79 is "the verdurous covering of the soil" 

and might well include "a great variety of plants which are in no way related to grasses 

technically so called." Alfalfa and clover are "legumes" but commonly understood as "grass," 

Surely it is common ground that people consider the dandelions or daisies that infest their 

lawns to be part of the grass {and mow them) 

No native speaker of American English would read the sign at upper left to mean "but 

it's OK to walk on the flowers" (because they are clearly part and parcel of the grass) and 
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similarly no native speaker of American English would read the sign at upper right to interpret 

the invitation as forbidding people to picnic amongst the flowers in it (again, because the non­

grasses are clearly a part of the grass). And just how would a person practically manage to 

"mow" so carefully and discriminatingly as to avoid damage to all the "the verdurous 

covering of the soil" including tree seedlings, wild onions, violets and the like'? 

Moreover, the plaintiffs own actions/or more than three decades supports the idea that 

everything in the field could be considered to be "grass" by the Platners. Mrs Lawrence 

testified that she mowed brushy vegetation at least twice a year {and Messrs. Dreyer and 

Klein agreed that they would expect to find brushy growth such as mutliflora rose and other 

woody growth in the field). 

The photographic evidence shows that Mr. Standart's adjacent land within the restricted 

area was allowed to become quite brushy and that the plaintiff itself appeared before the local 

wetlands agency not to seek permission limited to mow just "grass" beneath the trees there 

but mainly to cut the brush the Stan darts had allowed to take aver. Nothing in the evidence 

suggested that the Standart land was, in 1981, part ofthe "woodland" mentioned in the 

Declaration or that the brush-hogging had anything to do with "beneficial and selective non­

commercial forestry practices." No, the evidence simply shows that the type of "verdurous 

covering of the soil" the P[atners found growing in their woodland was grass that they can 

mow. 

D. There was no evidence to establish that the Defendant created an 

"artificial beach" which must be remediated. The expert testimony at 

the restoration hearing indicated that the Selden Point riyerfront in 

2015 would have undergone complete change from any e-0ndition 

found in 2007 due to erosion over 8 years and other factors. 
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The testimony of Mrs. Lawrence, the former owner of the Defendant's property made 

it very clear that a "beach" was a major feature of the property, including a "dunes" area: 

ATTORNEY BROOKS: .•. From your knowledge of the site, would you describe what 
the beach was or looked like? 

MRS. LAWRENCE: It was a lovely, sandy beacl1, and there were dunes. And the 
dunes, the sand extended into the property for about-maybe ten, 15 meters, and then 
came the lawn. 

TRANSCRIPT - MARCH 3, 2015 PAGE 88 LINES 20-24: 

ATTORNEY B~OOKS: .•• Along the Connecticut River, how long did the beach 
stretch? 

MRS. LAWRENCE: Well, the beach stretched all along the front of the property and 
around into the creek for maybe ten meters or so. 
TRANSCRIPT - MARCH 3, 2015 PAGE 89 LINES 12-16: 

Mrs. Lawrences' s description ofthe "dunes" is consistent with Plaintiffs Exhibit 84, 

which shows an area jutting into the lawn (JO meters= 32 feet 15 meters= 49 feet). Brian 

Platner also testified that this dunes area was above the high water tine at the edge of the 

shore with respect to Exhibit 85: 

BRIAN PLATNER: .. YOU CAN KIND OF SEE WERE THERE'S A STEEP INCLINE UP 

IN THE SAND, AND IF YOU LOOK BACKWARDS BEHIND WHATEVER THAT GUY 

IS IN THE PHOTO ... THERE'S A TREE LEANING OVER, AND THIS IS KIND OF 

REPRESENTATIVE rN A LOT OF PLACES ON THE PROPERTY WHERE THERE'S A 
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STEEP JUMP UP IN THE LAND ... AND SO THE HIGH TIDE TENDS TO WASH UP 

AGAINSTTHATDIRTWALLORSANDY WALL. 

Transcript March 5, Page 75, Lines 20-27 

With no factual basis, the Plain ti ff accuses the Defendant of "dumping" 22.5 tons of sand 

on the beach area. As noted, there is 110 evidence this ever occurred. Mr. Novak, using his 

2007 invoice to refresh his recollection of work 8 years in the past, testified that the sand he 

billed to the Defendant was used to back-fill a walkway around the house: 

ATTORNEY PRITCHARD: Did you put 22.5 tons of sand or thereabouts on the beach 
and spread the sand? 

BRANDON NOVAK: No., it says back filled bluestone walkway. 
TRANSCRIPT-MARCH 3, 2015 LINES 21-23. 

THE COURT: Your biggest truck is five tons, right? Five yards? 

BRANDON NOVAK: Yes. 

THE COURT: Okay. And what is the weight of your biggest truck? 

BRANDON NOVAK: About a ton pc1· yard, roughly. 

THE COURT; Okay. So we're talking, ifyonr trucks are three to five yards, therefore 

BRANDON NOVAK: Yes, five trucks. 

THE COURT: To back.fill the world's longest blues tone driveway­

BRANDON NOVAK: Yes. 

THE COURT: --it's going to take five truck loads of sand. 
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BRANDON NOVAK: You could use a lot more than five loads of whatever when you're 
building stuff. 

THE COURT: So you're telling me that you could use that much to backfill a driveway 
as opposed to filling the beach. 

BRANDON NOV AI{: Yes, if not less or more. Yes. 
TRANSCRIPT-MARCH3,2015Page 197 LINES 16-27 Page 198 LINES 1-15: 

The Novak testimony was supported in the restoration hearing by Mr. Klein, who 

testified that 22.5 tons of sand, while seeming to be a lot of sand to a lay person, is really de 

minimis in the context ofa construction project, and also de minimis and unlikely to cover any 

area to create a beach where none existed before. (Sand weighs 96 pounds per cubic foot. 

45,000 pounds of sand would only be useful to fill 500 cubic feet). Mr. Klein estimated that 

22.5 tons would only provide between Y.\ and Y:, inch of sand cover, very unlikely to 

completely cover the "beach" area the Plaintiff accuses the Defendant of creating. 

The Plaintiff provided a single invoice notation that 22.5 tons of sand was delivered to 

the defendant. That invoice, however, is an insufficient basis for the court to conclude that 

the Defendant created an artificial beach. Notwithstanding this testimony, and in light of an 

invoice stating that Novak's labor was to back fill a walkway at a 200 foot long residence, the 

Plantiff insists the sand went elsewhere. But they have no evidence to support that assertion. 

Even if the court disbelieves the witnesses and the evidence about the use of the sand, the 

court cannot conclude the opposite. "A trier of fact is free to reject testimony even if it is 

uncontradicted ... and is equally free to reject part of the testimony of a witness even if other 

parts have been found credible .. .It is axiomatic however, that, in rejecting such testimony, a 

fact finder is not free to conclude that the opposite is true.» State vs. Fernandez. 76 Conn. 

AJ2p. l 83. l 91 (2003) 

Because no artificial beach was created, the restorati 011 order, to "remediate" said 

"created" beach is impossible to achieve. The removal of any amount of sand from the 

shoreline area would necessarily involve state and federal agencies, who would be completely 
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opposed to any removal of sand, which is a protective barrier against erosion of the already 

eroding shoreline. Since the Defendant's ownership, there have been two major hurricanes 

and untold many storms, The Defendant, owning property on the shoreline must make every 

effort, beyond her responsibilities under the Declaration, to prevent erosion which is a very 

real danger to her valuable residential property.2 

Moreover, ordering the Defendant to remove sand form the beach, in light of the only 

evidence that the sand was not placed on the beach, would require the Defendant to act 

contrarY to requirements of the Declaration. The court should not require a prohibited act of 

the Defendatn absent clear evidence that it is necessarY, There is no such evidence and the 

Declaration itself does not support any plan to alter the beach otherwise. 

II. The Court has misinterpreted the Declaration. 

A. The court finds mowing of "grassesn and non-grass vegetation :as 

prohibited under the Declaration, but the neighbor Mr. Standart 

mows down all woody vegetation on his land covered by the very same 

Declaration of Restrictive Covenants as that of the Defendant. Mr. 

Standartts destruction of woodv vegetation is not only permitted, but 

encouraged and facilitated by the Plaintiff. 

At trial Mr. Moore, the executive director of the Plaintiff corporation, confinned that 

the Defendant's abutter, Mr. Standart was permitted, in 2014, to mow down all of his 

vegetation on his property, which property is entirely restricted under the same language as 

the Defendant. Mr. Standart's woody vegetation is visible in Plaintiff's Exhibits 68, 90 and 

91. Necessarily, if the Plaintiff is allowing one conduct under the Declaration on one property 

and prohibiting it on another, then the Declaration is ambiguous and cannot form the basis of 

2 The court notes the "150" feet designation on the Gates Map, Exhibit 9. However this map was dated in I 981, 
and the expert testimony was that significant erosion from the last 34 years would have sht,mk the «restricted" 
area measured from the 19& I high water line. The unrestricted area would be unchanged. 
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a contempt finding or orders consistent with the same, The Plaintiff, having taken contrary 

positions on the handling of such areas, cannot now claim contemptuous conduct, and the 

court should not have found it. 

Further, no expert from the P[aintiffwould define the vegetation in these photograph 

as "grass". Mr. Novak identified it as woody shrubs: 

ATTORNEY MENDOZA: Can you describe, with respect to the Standarts' property, what it 
looked like last year? What did the Standart's property look like? 

BRANDON NOVAK: IT JUST GOT MOWED. 

THE COURT: I just didn't hear what you said, if you could possibly repeat what you said. 

BRANDON NOVAK: The Standa1t's property just was recently mowed down after about 
five years. 
TRANSCRIPT MARCH 4, 20 J 5 PAGE 54 LINES 7-17: 

ATTORNEY MENDOZA: Was there woody brush there? 

BRANDON NOVAK: Yes. 
TRANSCRIPT MARCH 4, 2015 PAGE 55 LINES 7-19 

The Defendant did not destroy any woody brush ( other than the invasive species 

approved by the plaintiff and the local wetlands agency), and Mr. Snarski testified that no 

woody plants were destroyed in the woods at the Defendant's premises. In addition, 

Defendant's Exhibit Q-6, a letter from the Plaintiff's attorney to the Defendant in 2008, 

lauded the management of the wooded area. It is inexplicable how, with the record as it 

currently stands, the Defendant is successfully accused of destroyh1g woody vegetation 
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(somewhere undetermined), and the neighbor, subject to the same document of restrictions, is 

lauded and encouraged for mowing down woody vegetation. 

B. The Defendant's application of fertilizer to the restricted area was 

done as of right, not prohibited by the Declaration, and was supervised 

by the State-run Agricultural Station. The prohibition of fertilizer will 

cause damage to the shrubs and flowers the Defendant has expended 

huge sums to cultivate, and this damage is not recoverable. 

The Defendant's plant health specialist, Mr. Grace is a licensed "ornamental turf'' specialist: 

ATTORNEY PRITCHARD: What is ornamental turf1 

PAUL GRACE: Ornamentals are shrubbery and turfis grass. 
TRANSCRIPT MARCH 5, 2015 PAGE 82 LINES 16-17: 

ATTORNEY PRITCHARD; Are any aspects of the services that you performed on tile 
-Mrs. Platner's property required to be reported to the DEP? 

PAUL GRACE: YES. 
TRANSCRIPT MARCH 4, 2015 PAGE 101 LINES 21-23: 

ATTORNEY MENDOZA: Do you perform soil testing on the Platner property? 

PAUL GRACE: YES 

ATTORNEY MENDOZA: HOW OFTEN? 

PAUL GRACE: AT LEAST ONCE OR TWICE A YEAR. 
TRANSCRIPT MARCH 4, 2015 PAGE l l l LINES 22-25: 
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ATTORNEY MENDOZA: WHEN YOU CONSULT WITH THE AGRICULTURAL 
STATION, DO THEY MAKE RECOMMENDATIONS TO YOU? 

PAUL GRACE: THEY DO. 

ATTOR.i~EY MENDOZA: AND DO YOU FOLLOW THOSE 
RECOMMENDATIONS? 

PAUL GRACE: I WOULD SAY YES, BUT I MODIFY THEM. 

ATTORNEY MENDOZA: AND WHAT KIND OF RECOMMENDATIONS DO 
THEY MAKE? 

PAUL GRACE: THEY MAKE -- YOU KNOW, THEY'LL SAY APPLY THIS MUCH 
NITROGEN PER 1,000 SQUARE FEET OR THIS MUCH LIME PER 1,000 SQUARE 
FEET. 

ATTORNEY MENDOZA: :BASED ON THE RESULTS OF THE SOIL TEST? 

PAULGRACE: EXACTLY. 
TRANSCRIPT MARCH 4, 20 l 5 PAGE ll 2 LINES 15-25: 

Mr. Grace testified that the fertilizer applied was chosen to stem the pre-emergent seeds 

that would emerge into weeds. Once this regimen is completed, the weeds would no longer 

interfere and compete with the species of grasses and shrnbs chosen by the Defendant to grow 

on her private property. Mr, Grace also outlined that the later season application would 

prevent snow molds and funguses that were endemic to the wetlands fields of which the 

Defendant's was typical. Since all of this activity was conducted under the auspices of the 

USDA agricultural station and is not restricted by the Declaration, the prohibition ofthe 

nutrients needed by the shrubs and plants the Defendant has expended vast sums to cultivate 

will cause the Defendant losses that are not recoverable 
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III. The Court's prohibitory was improper l!nd vitiates the Defandant's rights 
under the Declaration. 

Defendant hereby incorporates by reference the arguments made by Wesley Horton at 

the hearing on the first post-judgment motion; that is that our statutes and the Practice Book 

contemplate an automatic stay of of relief pending appeal except for, 

(a) mandatory injunctions (when and ifthe court makes certain findings) and even 

then a stay is presumed; and 

(b} prohibitory injunctions excepr where a preliminary injunction had been in place 

prior to trial. 

Here, the plaintiffs did neither sought nor obtained a preliminary injunction prohibting 

any particular activity or action by Mrs. Platner. When Judgement was ente1·ed on March 12 

there was not any pmhobotory injunction nor was any prohobotory injunction made on March 

26. Therefore there should not be any prohibitory injunction put in place more than four 

months after judgment was issued from the bench on March 12. 

The Court has ordered, 

• that all mowing and landscaping activity be discontinued to permit the woodland areas 

subject to the conservation restriction to return to their earlier natural condition. 

• future plantings by defendant in the woodlands will be approved on a case by case basis 

during the restoration period 

• the defendant not to continuing the activity previously engaged in, including the 

application of chemicals of any smt, the planting of any additional landscaping, 

mowing in the woodland, and mowing the field beyond a single mowing at this time. 

By all accounts there is invasive grass now throughout the woodland perhaps as a result of the 

removal of the other invasive species and yet even what is classified botanically as grass 

cannot be mowed. 

The court's finding of bad conduct in the woodlands is most disturbing. The record 

shows that Mrs. Platner (1) added native shrubs (See Exhibit G3, Anne Penniman Plan of 
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Planting dated 8/25/2009), (2) removed invasive species with the blessing of the plaintiff and 

(3) mowed the grassy groundcover. The woodland was not in a "natural condition" to befgin 

with. The record shows that, along with stacked driftwood, there was trash and the previous 

owner had removed wildlife (beavers) and the trees the wildlife had felled or nearly felled. 

The control the court has asserted is excessive and neither called for nor allowed 

CONCLUSION 

For the above-stated reasons, the Defendant respectfully requests that the findings and 

orders dated July 17, 2015 be reargued. 

THE DEFENDANT, BEVERLY PLATNER 

BY:John Lambert, her attorney 
25 Trumbull Place 
North Haven, CT 06473 
(203) 234-8121 
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EXHIBIT 1 

Post~Judgment 

ORDER OF JULY 17, 2015 

EXHIBIT 1 
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DOCKET NO: KNLCV096001607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLA Th!ER, BEVERLY Et Al 

ORDER 080571 
SUPERlOR COURT 

JUDICIAL DISTRlCT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

7/17/2015 

ORDER 

The following order is entered in the above matter: 

ORDER: 

When the court issued its written decision of March 26, it restated and expanded its oral decision of 
March 12, after hearing further from the parties on the issue of counsel fees since that oral decision was 
rendered. In that written decision the court set a date in May for further proceedings with respect to the 
specifics of the injunctive relief ordered by the court on March 26 in general terms. Defendant filed an 
appeal, and before the scheduled date asked the clerk's office if they should appear and were advised not 
to because of the pending appeal. The court was not apprised of this and was a little surprised when no 
one showed up for the scheduled hearing, but counsel were in no manner at fault in any way. This week, 
the cou1t finally held two days of evidentiary hearings on the precise nature of the injunctive relief 
ordered in March and the subject of the pending appeal. 

For purposes of this injunction, the court will deal with the restricted portion in three pa1ts, since the 
parties treated the property in that manner. 

As to the fields subject to the conservation restriction, the court is not inclined to order the bulldozing of 
the recently installed turf supporting the ornamental lawn with a golf-course style sprinkler system. 
Rather the court will order that portion to be planted with "plugs" or similar devices to restore the lawn 
to a natural state that will not require chemicals to be placed upon these wetlands. To that end, the 
parties at·e ordered to submit planting plans for the fields within three weeks and the court will issue 
further specifics as to this part of the injunction. Defendant is ol'dered to stake out the boundary between 
the restricted and unrestricted portions of her property. The irrigation system installed in the restricted 
portion of defendant's property should properly be removed, but that will cause more damage than good. 
Defendant is ordered to remove the heads from said system, and not utilize portions of the in·igation 
system to water the restricted area. The "tree rings" in the restricted area are to be removed. 
Removal of the encroachment of defendant's driveway upon the restricted area may not be necessary if 
the parties, as they suggested they were interested in doing, can agree upon a method of substituting 
other land for the encroached land. Therefore the cou1t will make no order at this time, recognizing that 
till of these mandatory orders have been stayed during the course of the appeal. 

As to the woodlands located in the protected area, defendant has destroyed considerable vegetation over the 
last few years, well beyond any exercise of a reserved right for "mowing of grass" for the simple reason that 
there was no grass, but rather considerable and diverse vegetation. This is not to say that 
some of the selective removal of invasive species was in violation of the conservation restriction. Rather 
the defendant's "threw the baby out with the bath water", in a manner of speaking. The court orders that 
all mowing and landscaping activity be discontinued to pem1it the woodland areas subject to the 
conservat1on restriction to return to their earlier natural condltion. Some selective removal ofinvasive 
species on a plant by plant basis will be permitted but not on the wholesale level of activity performed 
prior. This is a prohibitory injunction and not stayed by the comt decision on defendant's request for stay. 
Future plantings by defendant in the woodlands wi!l be approved on a case by case basis during the 
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restoration period. 

As to the restricted area on the Connecticut river side of the defendant's house, an area extending 150 
feet from the high water line of the river easterly toward the house, the artificial beach created by 
defendant in the restricted area is ordered to be remediated, and the logs installed in that area are to be 
removed. 

With respect to the motion for clarification, on which the court heard argument at the same time it heard 
argument on the specifics of the injunctive order, much ofthe preceeding should be of assistance to 
counsel, but regardless of what the defendant "considers" to be enjoined, the court's order is not intended 
to permit the defendant to "maintain" her blatant disregard of the conservation restriction. The court has 
stayed the effect of the mandatory actions to be required of the defendant, but enjoins the defendant 
from continuing the activity previously engaged in, including the application of chemicals of any sort 
during the pendency of this appeal, the planting of any additional landscaping, mowing in the woodland, 
and mowing the field beyond a single mowing at this time. 

Koletsky, JTR 

Judicial Notice (JDNO) was sent regarding this order. 

080571 

Judge: JOSEPH Q KOLETSKY 
Processed by: Timothy Furman 
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EXHIBIT2 

SUMMARY OF PLAINTIFF'S PHOTOGRAPHIC EVIDENCE 

EXI-IIBIT 2 
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SUMMARY OF PLAINTIFF'S PHOTOGRAPHIC EVIDENCE 

EXHIBIT 55 --- ADMITTED MARCH 3, 2015 PAGE 72 LINES 1-6 OVER 
OBJECTION. AERIAL PHOTO OF SELDEN SITE MARKED BY MICROSOFT 
AS A COPYRIGHTED IMAGE IN 2007. 

TRANSCRIPT MARCH 3, 2015 PAGE 69 LINES 26-27 PAGE 70 LINES 1-2 

THE COURT: Does the photograph accurately depict the property as it existed when you 
owned it? 

MRS. LAWRENCE: Yes it does. 

TRANSCRIPT MARCH 3, 2015 PAGE 70 LINES 17-20 

ATTORNEY PRITCHARD: Does this photograph accurately depict the condition of the property 
at the time you sold it to Mrs. Platner? 

MRS. LAWRENCE: Yes it does. 

TRANSCRIPT MARCH 3, 2015 PAGE 71 LINES 5-23 

ATTORNEY BROOKS: .... Do you know the date ofthis photograph? 

MRS. LAWRENCE: Yes, it's listed here. It's 2007, the same year that we sold the property. 

ATTORNEY BROOKS: Do you know the date the photograph was taken? 

MRS. LAWRENCE: No, I do not know the date, but I can tell it's in the wintertime. 

ATTORNEY BROOKS: And were you present wlth - dld you take this photograph? 

MRS. LAWRENCE: I did not. 

ATTORNEY BROOKS: Were you present when this photograph was taken? 

MRS. LAWRENCE: I was not. 
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ATTORNEY BROOKS: Do you have personal knowledge of the conditions on the date the 
photographer took this photograph? 

MRS. LAWRENCE: I don't know exactly the day, no. 

ATTORNEY BROOKS: Do you have personal knowledge of the conditions when the 
photographer took the picture? 

MRS. LAWRENCE: I do not ..• 

TRANSCRIPT MARCH 9, 2015 PAGE 58 LIES 26-27 PAGE 59 LINES 1-2. 

ATTORNEY COLLINS: MR, DREYER, DOES THIS LOOK LIKE THE PLATNER PROPERTY IN 2007-
LATE 2006, I SHOULD SAY, OR EARLY 2007 

GLENN DREYER: WELL, THERE'S A DATE OF 2007 ON THE IMAGE. I WASN'T THERE, SO I 
WOULDN'T KNOW EXACTLY WHAT IT LOOKED LIKE. 

TRANSCRIPT MARCH 9, 2015 PAGE 58 LINES 26-27 PAGE 60 LINES 1-4 
GLENN DREYER: SO IT APPEARS TO BE RECENT-PROBABLY RECENTLY MOWED. YOU CAN SEE 

THE LINES THAT INDICATE MOWING THROUGH THE FIELD. THERE ARE SUBnE -THE FIELD IS 
BROWN. IT'S A DORMANT TIME OF YEAR. THE VEGETATION IS DORMANT AND THE TOPS ARE 
DEAD, AND YOU CAN SEE SUBTLE VARIATIONS IN COLOR IN THE FIELD THAT WOULD INDICATE 
DIFFERENT KINDS OF PLANTS GROWING IN DIFFERENT LOCATIONS .. 

EXHIBIT 56 NOT OFFERED INTO EVIDENCE 

TRANSCRIPT MARCH 3, 2015 PAGE 85 LINES 3-11 

ATIORNEY PRITCHARD: ... Could you take a look at Plaintiff's Exhibit 55, and particularly the 
placement of the cedar trees around the house, and tell me whether you can recognize 
Plaintiff's Exhibit 56 as a blowup of a portion of Plaintiffs Exhibit 55? 

MRS. LAWRENCE: No, it's not. 

EXHIBIT 57 NOT OFFERED INTO { AERIAL PHOTO MLS} 
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TRANSCRIPT MARCH 3, 2015 PAGE 86 LINES 13-18 

ATTORNEY PRITCHARD: Is this photograph a fair and accurate representation of the condition 
of the immediate vicinity of the house at the time you sold the property to Mrs. Platner? 

MRS. LAWRENCE: This ls taken at a different time of year, because the trees are fallen. It's 
hard to tell. It's-the very front, the piece that's next to the river, looks different. 

EXHIBIT 59 ADMITIED OVER OBJECTION MARCH 3, 2015 
TRANSCRIPT PAGE 123 

(VIEW OF GRASS AND HANSON HILL) 
(NOT DATED BY ANY WITNESS) 

ATTORNEY PRITCHARD: Is the photograph at Exhibit 59 a fair and accurate depiction of a 
portion of Mrs. Platner's property? 

BRANDON NOVAK: Yes. 

EXHIBIT GOA ADMITTED THROUGH BEVERLY PLATNER MARCH S, 2015 
PAGE 49 LINES 5-8 

(VIEW OF GRASS AND SHRUBS) 
{NOT DATED BY ANY WITNESS) 

EXHIBIT 608 ADMITTED BY AGREEMENT 

(NOT DATED BY ANY WITNESS) 
(VIEW OF GRASS AND TREE RINGS) 

EXHIBIT 61 ADMITTED BY AGREEMENT 

{NOT DATED BY ANY WITNESS) 
(VIEW OF LAWN BEHIND THE HOUSE) 

EXHIBIT 62 ADMITTED BY AGREEMENT 

(NOT DATED BY ANY WITNESS) 
(VIEW OF GRASS AND A STAKE) 
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EXHIBIT 63 ADMITTED MARCH 3, 2015 TRANSCRIPT PAGE 148 LINES 
13-16 
(VIEW OF PLATNER AND HANSON HILLSIDE AREAS} 
(NOT DATED BY ANY WITNESS} 

ATIORNEY PRITCHARD: .. I am asking you if this photograph is a fair and accurate picture of the 
hillside area the Novak Brothers landscaped? 

BRANDON NOVAK: Yes. 

BRIAN PLATNER TRANSCRIPT MARCH 5, 2015, PAGE 125 LINES 6-10 PHOTO DEPICTS 
HANSON HOUSE ,HANSON WOODS ANO HANSON HILLSIDE AS WELL AS PLATNER AREA. 

EXHIBIT 64 ADMITTED MARCH 3, 2015 TRANSCRIPT PAGE 159 LINES 
1-12 
(VIEW OF DRIVEWAY AREA AND UNRESTRICTED WOODS) 

THE COURT; DOES THE PHOTO ACCURATELY REPRESENT THE FIELD AS SHOWN IN 64? 

BRANDON NOVAK: Yes. 

PHOTOGRAPH DATED BY GEORGE MOORE AS AUTUMN OF 2009 
TRANSCRIPT MARCH 4, 2015 PAGE 171 LINES 25-27. 
BRIAN PLATNER TESTIFIED AS TO DEPICTION OF UNRESTRICTED WOODS PAGE 122 TRANSCRIPT 
MARCH 5, 2015 

EXHIBIT 65 ADMITTED MARCH 3, 2015 OVER OBJECTION TRANSCRIPT 

PAGE 161 LINES 13-27 

{VIEW OF ROADSIDE SHRUBS AND CEDAR TREES) 

THE COURT: WHO DID THE WORK IN THE PHOTOGRAPH? 

BRANDON NOVAK: YES J DID. 
THE COURT: DID YOU DO THE WORK IN THE PHOTOGRAPH? 
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BRANDON NOVAK: THE COMPANY DID, YES. 

THE COURT: All right. So, this picture is taken after the work was done. 

BRANDON NOVAK: Yes. 

THE COURT: Objection overruled. Full Exhibit. 

Transcript March 4, 2015 PAGE 46 UNES 14-19 

A TIO RN EY MENDOZA: With respect to Photograph 65, sir, do you know the date the 
photograph was taken? 

BRANDON NOVAK: No. 

PHOTOGRAPHED DATED Autumn of 2009 by GEORGE MOORE, photographer 
Transcript March 4, 2015 Page 171 lines 21-22 

PHOTOGRAPH DEPICTS UNRESTR1CTED AREAS OF LAND AND WOODS 
TESTIMONY OF BRIAN PLATNER MARCH 5, 2015 TRANSCRIPT PAGES 114-115. 

EXHIBIT 66 NOT OFFERED INTO EVIDENCE 

EXHIBIT 67 ADMITTED MARCH 3, 2015 PAGE 176 LINES 21-24 
VIEW OF DAFFODIL BED 

PHOTO NOT DATED BY ANY WITNESS 

ATIORNEY PRITCHARD: And is this a fair and accurate representation of that portion of the 
Platners' property to which you just testified? 

BRANDON NOVAK: Yes. 

EXHIBIT 68 ADMITTED OVER OBJECTION. MARCH 5, 2015 

TRANSCRIPT PAGE 97 LINES 22-27 PAGE 98 LINE 1 
(VIEW OF UNRESTRICTED WOODS, BARN AND IRRIGATION SOUTH OF 
DRIVEWAY) 
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ATIORNEY PRITCHARD: CAN YOU IDENTIFY THE SUBJECT··· CAN YOU-DO YOU KNOW WHAT 
THIS PICTURE SHOWS? 

BRIAN PLATNER: IT'S AN OLDER PICTURE OF THE PROPERTY, OF BEVERLY'S PROPERTY, 1T 
LOOf<S LIKE. 

ATIORNEY PRITCHARD: AND DOES IT SHOW THE JRRIGATION SYSTEM THAT YOU HAD 
INSTALLED IN THE FIELD IN OPERATION? 

BRIAN PLATNER: I THINK SO. 

TRANSCIPT MARCH 5, 2015 PAGE 99 LINES 21-26 PAGE 100 LINES 1-17 

ATIORNEY PRITCHARD: YOUR HONOR, MY CO-COUNSEL HAS REMINDED ME THAT I DID NOT 
MOVE PLAINTIFF'S EXHIBIT 68 FOR IDENTIFICATION INTO EVIDENCE. 

THE COURT: YES. 

ATIORNEY PRITCHARD: I MOVE IT INTO EVIDENCE 

ATIORNEV PRITCHARD: 68. THAT'S THE-THAT'S ONLY IN FOR ID. 

THE COURT: J THOUGHT·· 6815 10. 66 IS ALSO ID, ALTHOUGH IT SEEMS TO BE MISLABELED, 
66. 
SO YOU'RE CORRECT, BUT YOU HAVE NOT. 

ATIORNEY MENDOZA: OBJECTION, FOUNDATION. 

THE COURT: DO YOU CLAIM TO HAVE A FOUNDATION? 

ATIORNEY PRITCHARD: Mr. Platner identified this as the irrigation system in Mrs. Platner's 
field. 

THE COURT: 68? 

ATIORNEY PRITCHARD: 68, THE WORKING IRRIGATION SYSTEM. 

THE COURT: THAT'S THE IRRIGATION SYSTEM ON THE PROPERTY? 

BRIAN PLATNER: YES, IT LOOKS LIKE IT IS. 

THE COURT: OVERRULED. 
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BRIAN PLATNER MARCH 5, 2015 TRANSCRIPT PAGE 126 LINES 16-27 DEPICTION OF 
UNRESTRICTED AREA 

EXHIBIT 69 ADMITTED BV AGREEMENT 

VIEW OF WORKER ON FERTILIZER SPREADER 

NOT DATED BY ANY WITNESS 

EXHIBIT 70 ADMITTED MARCH 9, 2015 Page 21 Lines 5-23 (Garcia} 
{VIEW OF THE BARN AREA SAME VIEW AS EX. 68} 

PHOTO NOT DATED BY ANY WITNESS 

EXHIBIT 71 OFFERED NO OBJECTION 

(View of grass near river) 

PHOTO NOT DATED BY ANY WITNESS 

TRANSCRIPT MARCH 3, 2015 PAGES 205-206 

BRANDON NOVAK: It looks like the area where we hydro-seeded. 

VIEW OF RIVERSIDE 

PHOTO NOT DATED BY ANY WITNESS 

EXHIBIT 73 ADMITTED BY AGREEMENT 

VIEW OF DAMAGE TO FIELD 

PHOTO NOT DATED 
EXHIBIT 73 - BRIAN PLATNER TRANSCRIPT MARCH 5, 2015 PAGE 128. LINES 17-28 DESCRIBES 

UNRESTRICTED AREA 60% 

EXHIBIT 74 ADMITTED THROUGH GEORGE MOORE DATED 9-2007 

VIEW OF AN IRRIGATION RELATED PLASTIC HEAD 
TRANSCRIPT MARCH 4, 2015 PAGE 158 LINES 8-10. 

EXHIBIT 75 ADMITTED THROUGH GEORGE MOORE DATED 9-2007 
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VIEW OF GRASS NORTH OF THE DRIVEWAY 
TRANSCRIPT MARCH 4, 2015 PAGE 159 LINES 26-7 

EXHIBIT 76 ADMITTED THROUGH GEORGE MOORE DATED 9-2007 

ON A DATE HE WAS PRESENT FOR THE PHOTO AND OBSERVED THE 

SAME SCENE. 

VIEW OF SELDEN COVE/CREEK ADJACENT AREA 
TRANSCRIPT MARCH 4, 2015 PAGE 153 LINES 22-23 

EXHIBIT 77 ADMITTED THROUGH GEORGE MOORE DATED 9-2007 

VIEW OF SELDEN COVE AREA 
TRANSCRIPT MARCH 4, 2015 PAGE 154 LINES 22-25. 

EXHIBIT 78 ADMITTED BY AGREEMENT 

VIEW OF UNRESTRICTED WOODS 

PHOTO NOT DATED BY ANY WITNESS 
EXHIBIT 78 THE ENTIRE EXHIBIT JS THE UNRESTRICTED AREA BRIAN PLATNER TRANSCRIPT 

MARCH 5, 2015, PAGE 134 LINES 1-2. BARN AREA. 

ALSO PAGE 129 LINES 1-14. 

EXHIBIT 79 ADMITTED THROUGH GEORGE MOORE MARCH 4, 2007 
DATED AS 9-2007. 

(VIEW OF SOME UNIDENTIFIED WOODS) 
TRANSCRIPT PAGE 161 LINES 10-17 

A'!TORNEY PRITCHARD: Did you observe the scene reflected in this photograph during the 
course of your walk? 

GEORGE MOORE: I HONESTLY CAN'T BE CERTAIN. I MEAN, I ACCOMPANIED THEM, BUT I 
COULDN'T POINT TO THE MAP AND SAY THIS WAS THERE. 

A'!TORNEY PRITCHARD: DID YOU WALK THROUGH THE FORESTED AREA OF MRS. PLATNER'S 

PROPERTY SOUTH OF THE HOUSE DURING THE COURSE OF YOUR VISIT? 

GEORGE MOORE: YES. 
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ATTORNEY PRITCHARD: AND WAS-DOES THIS PHOTOGRAPH FAIRLY REPRESENT THE FLORA 
AND FAUNA, GENERALLY SPEAKING, OF THE FOREST ON THAT DATE? 

GEORGE MOORE: IN CERTAIN PLACES, YES. 

BRIAN PLATNER TRANSCRIPT EXHIBIT 79 MARCH S, 2015 PAGES 135-136 CANNOT TELL IF 
THIS IS RESTRICTED OR UNRESTRICTED ANGLE COULD BE LOOKING FROM DOCKANDTHAT 
WOULD BE UNRESTRICTED. 

EXHIBIT 80 ADMIITED THROUGH BRIAN PLATNER TRANSCRIPT 

MARCH 51 2015 

VIEW OF SOME UNIDENTIFIED WOODS 

PHOTO NOT DATED BY ANY WITNESS 
PAGE 108 LINES 20-27, PAGE 109, LINES 1-4, 

CANNOT TELL IF UNRESTRICTED OR RESTRICTED PAGE 110, LINES 1-4 

EXHIBIT 81 ADMITTED THROUGH BRIAN PLATNER 

VIEW OF UNIDENTIFIED WOODS 
PHOTO NOT DATED BY ANY WITNESS 
iRANSCRIPT MARCH 5, 2015, PAGE 109 LINES 11•21, 

CANNOT TELL IF UNRESTRICTED OR RESTRICTED PAGE 113, LINES 14-24. 

EXHIBIT 82 NOT OFFERED INTO EVIDENCE 
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EXHIBIT 83 NOT OFFERED MARCH 4, 2014 PAGE 14 LINE 15-18. 

EXHIBIT 84 ADMITTED OVER OBJECTION 
VIEW OF BEACH AREA 
PHOTO NOT DATED BY ANY WITNESS 
March 4, 2015 Transcript page 11, lines 17-20. 

ATTORNEY PRITCHARD: DO YOU RECALL WHETHER THESE DRIFTWOOD LOGS, WHOEVER PUT 
THEM THERE, WERE PUT THERE AFTER MRS. PLATNER ACQUIRED THE PROPERTY? 

BRANDON NOVAK: I believe so. 

EXHIBIT 85 ADMITIED THROUGH BEVERLY PLATNER MARCH 5, 2015 

Transcript page 51 lines 21-25 

VIEW OF BEACH AREA 

PHOTO NOT DATED THROUGH ANY WITNESS 

Exhibit 86 ADMITIED THROUGH GEORGE MOORE, PHOTOGRAPHER 

DATED MARCH OF 2008. 

TRANSCRIPT MARCH 4, 2015 PAGE 142 LINES 19-20 

(VIEW Of FLOODED FIELD TAKEN FROM SELDEN ROAD) 

EXHIBIT 90 ADMITTED THROUGH JOE STAN DART PHOTOGRAPHER 
TRANSCRIPT MARCH 11, 2015 PAGE 133 

VIEW Of STANDART RESTRICTED AREA 

DATED 2012-2013 BY STANDART 

EXHIBIT 91 ADMITIED THROUGH JOE STANOART PHOTOGRAPHER 
Transcript March 11, 2015 Page 135 

VIEW OF STAN DART RESTRICTED AREA 

DATED 2.012-2013 BY STANDART 
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EXHIBIT3 

Definitions of the commonly understood meaning of the word "grass" 

EXHIBIT3 
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THE AMERICAN HERITAGE® DICTIONARY OF THE ENGLISH LANGUAGE, Fifth Edition copyright ©201S. 

grass (grils) 
n. 
1. a. A member of the grass family. 

b. The members of the grass family considered as a group. 
2. Any of various plants having slender leaves similar to tho~e of a grass. 
3. An expanse of ground, such asa lawn, covered \}'ith grass or similar plants. 
4. Grazing land; pasture. 
5. Slang Marijuana. 
6. Electronics Small variations in amplitude ofan oscilloscope display caused by electrical noise. 

[Middle English gras, from Old English grres; see ghre· in the Appendix oflndo-European roots.] 

Century Dictionary and Cyclopedia ( 1914 ): 
grass (gras), 11. [< M.E. gras, u1·cs, sometimes 
tl'a.nsposed uci·s, gyrs, Se. !Jil's, < AS. urros, ti-ans• 
posed grots = OS. gras = Ol!'ries. flers, gnm 
= D. (Jl"ltS = M'.LG. (lr<IS1 (ll'C$ = OHG. f/l'«f, 
cr£l.8 = :M:HG. G. {}1'<181 g1•asl'I,. herbage (apph­
eable to any small plant), = Icel. gms = Sw. 
gt·ifs = Dan. 9rros, gruss, = Goth. !Jras, the first 
growth ot eorn, etc., a plant or hei•b; akin to 
!IIIIG. gruoso1 first growth, = 1ID. ,q1'ocsc, the 
green sod, tm•f, and prob. to urecnl n.nd u1·ow, 
There is no proof of a oonneotion with L. (ll'ii-
mcn, grass (see a1·w11uieo1is), 01• with Gr. xapror, 
grass.] 1. In general, herbage; the plants on 
wliich cattle nncl other beasts feed or pa,sture; 
the verdurous covering of the son. In populnr use 
the uamo im n_ppllcd to ll. s;roai va:rloty of plants whll:h aro 
ln uo way rol::i.ted to grll.Qllos tcohnlclllly so called. Seo 
def. 2. 

And torth ilia wont 11rluoly 
Unto tho Farko woo iasto \iy, 
All sotte walkon<le on t11e grm1. 

Gawe1', Conf. Amnnt., Iv-. 

1. In general, herbage; the plants on 
whkh cattle and ocl1cr beast feed or pasture; 
the Yer.durous covering ()fthe goil. In popular use 
the name faappHed to a great variety of plants whld, arc 
in no way related to grasses technically so called, 

Webster1s Revised Unabridged Dictionary (1913) 

Grass (Page: 646) 

Grass C?l, n. [OE. gras, gres, gers, AS, qrs, grs; akin to OFries. gres, gers, OS., D., G., Ice!., & Goth. gras, 
Dan. grs, Sw. grs, and prob. to Z. green, grow. Cf. Graze.] 

1. Popularly: Herbage; the plants which constitute the food of cattle and other beasts; pasture. 

Webster's 1828 

GRASS, noun 

1. In common usage, herbage; the plants which 
constitute the food of cattle and other beasts. 

Webster's Common Sense Dictionary (1902): 

Grass gras n. Herbage; the ve:rdu:rous covedng of 
the soil. 
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OXFORD ENGLJSH DICTIONARY 
grass (gra:s, .a,.), 10.1 Forms: a.. t gr:es, (pl. 
grasu), 3-5 gres, 3-6 gras, (3 grace, grau, 4 
gf'ece, grees), 4 gris(e, 4, 6 grisa(e, 4-6 gress(e, 
4-7 grasse, (s graas, grase, graz), 6- grass. f.· x 
ga!ts, gers, subsequently Sc. and north. dia • 4, 
6-9 gers( e, 1-6 gyrs(s, 5-6 gyr.re, S-1.. 9 glrss, 6, 9 
gerss, 6-9 girs(e. [Com. Teut.: 01!;, gr<111, gaws 
str. neut. = OFris. gres, gers, OS. gras (MDu. 
grat, gars, ger:, mod.Du. gras), OHG. (MHG., 
mod.Ger.), ON. (Sw. griii, Dn. grtzu), Goth, 
gras:-OTeut, *graso•, f. OTeut. root •gra-; 
griJ- (whence MHG. gruose young elants; also 
OREEN a., GBOW 'V,):-OAryan "'ghra- to grow, 
whence L. griimm grass.] 

1. a. Herbage in general, the blades or leaves 
and stru.ks of which are eaten by horses, cattle, 
sheep, etc. Also, in II narrower sense, restricted 
to the smaller non-cerenl Grami'tiem (see 3), and 
plants resembling these in general appearance. 
In early use often pl., but now only collei;t.1i1rg. 

l, A kind of grass; one of the various species of 
plants spoken of collectively as grass. 

- c. In· agricultwnl use: Any of the species of 
plnnts grown for pasture, or for conversion into 
hay. • • • -

d. Bot. Any plant belonging to the order 
Gramine2 (Graminace2), which includes most 
of the plants called 'grass' in the narrower 
popular sense (see 1) together with the cereals 
(barley, oats, rye, wheat, etc.), the reeds, 
bamboos, etc. 

4. ta. The blade stage of growth, in phr. in. the 
Ve.$$ {lit. and fig.); corn in the blade. Obs. 

b. Gardening. Applied to the young shoots of 
the onion. Also, the young shoots of the 
carnation. 

9. a. The grassy eartfi, grass-covered· ground; 
up. ground covered with grass closely mown 
nnd ro1led, forming a lawn in a public or private 
garden. Phr. keep qff the ffYaBS: a notice 
frequently posted in a park or garden to which 
the public are admitted; also used fill •. as a 
warning not to take liberties, encroach, or 
interfere. t In cady use into, u,uur ffYM$ = into 
or in the grave. 
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The New-England farmer; or, 
Georgical dictionary, Samuel Deane, (1790) 

"a general name for most of those plants which are 
used in feeding cattle, both in their green and dry state." 

A Dictionary of the English Language, Samuel 
Johnson (175S) 

GRASS. 11. /. [~, Snon.] The common herbage- of tho 
field on which catt!cleed l an h.:rb with 101111 narrow lc>.ves. 

Y c are grown f.tt IIS the heifer at grafs, and bellow ;u 
b,!lls. j,r. I. SI, 

The trade of beef for foreign expomtion was prejudiced, 
:rnd ;,lmofr f1mk I for the Reth being young, and only 1,rnft 
f•d, wu tl1in, light ;ind moifi, and not of a rublhincc to 
endun: the (alt, Qt be- preli:rved. by it, fer long voyage•, 
or a flow i:onfi•mption. Ttmp!,. 

You'll b~.no more your former you; 
But for a blooming nymph will p;ifs, 
Jufr nf«:tn, coming Summer's greft. Swift. 

GRASS ... The common herbage of the field on which 
cattle feed; an herb with long narrow leaves, 



DOCK.ET NO: KNLCV096001607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER, BEVERLY Et Al 

ORDER REGARDING: 

ORDER 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DISTRICT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

11/9/2015 

08/06/2015 232.00 MOTION TO REARGUE/RECONSIDER 

The foregoing, having been considered by the Court, is hereby: 

ORDER: DENIED 

Selective quotes from testimony where the court has already made its factual findings and conclusions 
hardly justify granting a motion for reargument. It is therefore denied 

080571 

Judge: JOSEPH Q KOLETSKY 

KNLCV096001607S 11/9/2015 Page 1 ofl 
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DOCK.ET NO: KNLCV096001607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER, BEVERLY Et Al 

ORDER 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DfSTRlCT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

11/23/2015 

The following order is entered in the above matter: 

ORDER: 

In conjunction with the court's retention of jurisdiction to oversee the implementation of the injunction it 
ordered (mandatory portions of which are stayed pending appeal)the court has held additional hearings 
to become further informed as to alternatives to the two suggested methods of complying with the 
cou1t's order to restore the property subject to the conservation easement, neither of which seemed 
reasonable (rolling up all the sod on the protected property or doing nothing and letting time solve 
things). 
The parties have submitted planting plans after the court heard further evidence. The court now orders 
defendant to comply with the planting plan submitted to the court by plaintiff and dated August 7, 2015, 
in order to restore the property to its condition when defendant took the property. 
Further, to do all possible to render a final judgment, the court reaffirms its previous prohibitory orders, 
the court having been advised that the one permitted mowing was accomplished recently during the fall. 
Further mowings will be permitted on motion presented to the court, after notice to plaintiff. 
Finally the court orders the portion of the driveway encroaching on the protected area to removed a11d 
restored. There is no question as to the impropriety of this encroachment, but this mandatory order is 
stayed pending appeal. 

nho 
ce, 

080571 

Judge: JOSEPH Q KOLETSKY 

KNLCV09600I607S 11/23/2015 Page 1 of 1 
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DOCKET N°· KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 
TRUST, INC., et al. 

vs. 

PLATNER, BEYERL Y 

SUPERIOR COURT 

JUDICIAL DISTRICT 

OF NEW LONDON 

AT NEW LONDON 

FEBRUARY 1 6, 2016 

JOINT MOTION FOR ORDER IN ACCORDANCE WITH STIPULATION 

(REGARDING "LAND SWAP" AND DRIVEWAY ENCROACHMENT) 

Alf of the parties having entered into the attached stipulation regarding a "land 

swap" of (a) certain of the "Protected Areas" (or part of so-called "Area 'B' Restricted 

Area") for (b) part of the "Unrestricted Area" (in the Declaration of Restrictive 

Covenants that is the subject of this action), jointly, 

1. waive calendaring of this motion; and 
2. move this Honorable Court to enter the attached Order in Accordance with 

Stipulation in the form attached hereto,without hearing. 

BY: 065975 
Tracy Collins, for 
Waller Smith & Palmer, P.C.its attorneys 
P.O. Box 88, New London CT 06320 
Telephone (203) 442-0367 
tmcollins@wallersmithpalmer.com 
Juris No. 65975 

BY: 

THE INTERVENING PLAINTIFF, ATTORNEY GENERAL, 
STATE OF CONNECTICUT 

Gary W. Hawes, MG 
55 Elm Streel, P.O. Box 120 
Hartford, CT 06141 
gary.hawes@ct.gov 
Juris No. 415091 

87 

~\(~\:::= 
John R. Lambert, her attorney 
25 Trumbull Place 
North Haven CT 06473 
Telephone 203) 234.8121 
johnrlambert@gmail.com 
Juris No. 101328 



ORDER IN ACCORDANCE WITH STIPULATION 

The foregoing Motion and attached Stipulation having been submitted and 
considered, 

it is hereby ORDERED: GRANTED and except as to mooting the portion of 
this Court's July 17, 2015 Order directing that "the portion of the driveway 
encroaching on the protected area [beJ removed and restored," the Court's 
orders ln this case shall remain in full force and effect subject to the appeal 
taken by the defendant. 

BY THE COURT (Koletsky, J.T.R.) 

Hon. Joseph Q. Koletsky /Judge Trial Referee 

Assistant Clerk 

CERTIFICATION OF SERVICE 

I hereby certify that, on this 16th day of February 2016, a copy of the foregoing motion 
pursuant to P.B. §11-11 and order and attached Stipulation were sent electronically by 
email to all counsel of record as follows: 

As to plaintiff, the Lyme Land Conservation Trust, Inc., to the following: 
john.pritchard@pillsburylaw.com, and to,tmcollins@wallersmithpalmer.com, 

As to the intervening plaintiff, George Jepsen., to the following: 
AG.Jepsen@ct.gov, Gary.Hawes@ct.gov, and to Karen.Gano@ct.gov 

As to the defendant, Beverly Platner: to other counsel appearing for her, as follows; 
santamendoza@comcast.net and to, tb@attorneyjanetbrooks.com and 
steve@blpent.com 

John R. Lambert, Comm'r of 1he Superior Court 

A188 



DOCKET N°· KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 

TRUST, INC., et al. 

vs. 

PLATNER, BEYERL Y 

SUPERIOR COURT 

JUDICIAL DISTRICT 

OF NEW LONDON 

AT NEW LONDON 

FEBRUARY 1 6, 2016 

JOINT STIPULATION REGARDING "LAND SWAP" 

The parties hereby stipulate they have agreed to exchange a 5508 square foot 

portion of Mrs. Beverly Platner's land that is subject to a certain Declaration of Restrictive 

Covenants recorded 12-21-1981 in Volume 71 at pages 223-228 of the Lyme Land 

Records (the "Conservation Restriction") for a piece of her land of similar size not 

currently subject to the Conservation Restriction as the remedy for the encroachment of 

the Defendant's driveway on a portion of the "Protected Areas" referred to in said 

Conservation Restriction (which Protected Areas were also referred to as "Area 'B' 

Restricted Area" upon a certain map referred to therein, titled "Land of Paul Selden Lyme, 

Ct." dated May 22, 1981, prepared by Richard W. Gates, Land Surveyor, which map 

depicted the original bounds of the Protected Areas and the "Unrestricted Area" and was 

filed with the Lyme Town Clerk as part of the Conservation Restriction),more particularly 

as follows: 

The "Area 'B' Restricted Area" as depicted on the map attached hereto as 

Exhibit A shall hereafter delineate the boundaries between the portions of 

defendant Beverly Platner's property that constitute Protected Areas under the 

Conservation Restriction and the portions of her property that constitute the 

Unrestricted Area that is not subject to such Restriction. The portion of the 

original and currently Protected Area depicted as on the Garcia Map as "Total 

5508 SF to Platner" (and defined by lines on said map labeled "New Restricted 

Area Line" and "Restricted Area Line to be Eliminated") is hereby released 

A189 



from the provisions of the Conservation Restriction and the portion of the 

original and currently Unrestricted Area and identified on the Garcia Map as 

"Total 5508 SF to Land Trust" (and defined by lines on said map labeled 

"Restricted Area Line to be Added" and "Restricted Area Line to be Removed") 

·shall be hereafter subject to the Conservation Restriction (as part of the 

Protected Area). 

The areas being exchanged are approximately equal in size and 

conservation value. The Defendant, Beverly Platner, shall cause the existing 

A-2 survey of her property to be amended to reflect accurately the amended 

boundaries of the Protected Areas resulting from implementation of this 

stipulation and Defendant shall, at her expense, file an acceptable, signed and 

sealed Mylar® of the Garcia Map delineating the amended Protected Areas 

with the Lyme Town Clerk. 

Except as to mooting the portion of this Court's July 17, 2015 Order 

directing that "the portion of the driveway encroaching on the protected area 

[be] removed and restored," the Court's orders in this case shall remain in full 

force and effect subject to the appeal taken by the defendant. 

THE PLAINTIFF, LYME LAND CONSERVATION TRUST, 
INC. 

BY: 065975 
Tracy Collins, for 
Waller Smith & Palmer, P.C. its attorneys 
P.O. Box 88, New London CT 06320 
Telephone (203) 442-0367 
tmcollins@wallersmithpalmer.com 
Juris No. 65975 

THE INTERVENING PLAINTIFF, ATTORNEY GENERAL, 

STATE OF CONNECTICUT 

8Y: 415091 
Gary W. Hawes, AAG 
55 Elm Street, P.O. Box 120 
Hartford, CT 06141 
gary. hawes@ct.gov 
Juris No. 415091 
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THE DEFENDANT, BEVERLY PLATNER 

BY: c)?l_ Q. \.-.:_.~,J---
John R. Lambert, her attorney 
25 TrumbuH Place 
North Haven CT 06473 
Telephone 203) 234.8121 
joh nrlam bert@gmail.com 
Juris No. 101328 



DOCKET N°· KNL-CV-09-6001607-S 

LYME LAND CONSERVATION 
TRUST, INC., et al. 

vs. 

PLATNER, BEVERLY 

SUPERIOR COURT 

JUDICIAL DISTRICT 

OF NEW LONDON 

AT NEW LONDON 

FEBRUARY 1 6 , 2016 

JOINT STIPULATION REGARDING "LAND SWAP" 

The parties hereby stipulate they have agreed to exchange a 5508 square foot 

portion of Mrs. Beverly Platner's land that is subject to a certaln Declaration of Restrictive 

Covenants recorded 12-21-1981 in Volume 71 at pages 223-228 of the Lyme Land 

Records (the "Conservation Restriction") for a piece of her land of similar size not 

currently subject to the Conservation Restriction as the remedy for the encroachment of 

the Defendant's driveway on a portion of the "Protected Areas" referred to in said 

Conservation Restriction (which Protected Areas were also referred to as "Area 'B' 

Restricted Area" upon a certain map referred to therein, titled "Land of Paul Selden Lyme, 

Ct." dated May 22, 1981, prepared by Richard W. Gates, Land Surveyor, which map 

depicted the original bounds of the Protected Areas and the "Unrestricted Area" and was 

filed with the Lyme Town Clerk as part of the Conservation Restriction),more particularly 

as follows: 

The "Area 'B' Restricted Area" as depicted on the map attached hereto as 

Exhibit A shall hereafter delineate the boundaries between the portions of 

defendant Beverly Platner's property that constitute Protected Areas under the 

Conservation Restriction and the portions of her property that constitute the 

Unrestricted Area that is not subject to such Restriction. The portion of the 

original and currently Protected Area depicted as on the Garcia Map as "Total 

5508 SF to Platner" (and defined by lines on said map labeled "New Restricted 

Area Line" and "Restricted Area line to be Eliminated") is hereby released 
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from the provisions of the Conservation Restriction and the portion of the 

original and currently Unrestricted Area and identified on the Garcia Map as 

"Total 5508 SF to Land Trust" (and defined by lines on said map labeled 

"Restricted Area Line to be Added" and "Restricted Area Line to be Removed") 

shall be hereafter subject to the Conservation Restriction (as part of the 

Protected Area). 

The areas being exchanged are approximately equal in size and 

conservation value. The Defendant, Beverly Platner, shall cause the existing 

A-2 survey of her property to be amended to reflect accurately the amended 

boundaries of the Protected Areas resulting from implementation of this 

stipulation and Defendant shall, at her expense, file an acceptable, signed and 

sealed Mylar® of the Garcia Map delineating the amended Protected Areas 

with the Lyme Town Clerk. 

Except as to mooting the portion of this Court's July 17, 2015 Order 

directing that "the portion of the driveway encroaching on the protected area 

[be] removed and restored," the Court's orders in this case shall remain in full 

force and effect subject to the appeal taken by the defendant. 

THE PLAINTIFF, LYME LAND CONSERVATION TRUST, 
INC. 

BY: 065975 
Tracy Collins, for 
Waller Smith & Palmer, P.C. its attorneys 
P.O. Box 88, New London CT 06320 
Telephone (203) 442-0367 
tmcollins@wallersmithpalmer.com 
Juris No. 65975 

THE INTERVENING PLAINTIFF, ATTORNEY GENERAL, 
STATE OF CONNECTICUT 

BY: 415091 ----'-~..a.....-----------
G a ry W. Hawes, MG 
55 Elm Street, P.O. Box 120 
Hartford, CT 06141 
gary. hawes@ct.gov 
Juris No. 415091 
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THE DEFENDANT, BEVERLY PLATNER 

BY: c),L\~ L:,_.~t.--· 
John R Lambert, her attorney 
25 Trumbull Place 
North Haven CT 06473 
Telephone 203) 234.8121 
johnrlambert@gmail.com 
Juris No. 101328 
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DOCKET NO: KNLCV096001607S 

LYME LAND CONSERVATION TRUST, 
INC. 

V. 
PLATNER, BEYERL Y Et Al 

ORDER REGARDING: 
02/16/2016 244.00 MOTION FOR ORDER 

ORDER 

ORDER 080571 
SUPERIOR COURT 

JUDICIAL DISTRICT OF NORWICH/NEW 
LONDON 

AT NEW LONDON 

2/17/2016 

The foregoing, having been considered by the Court, is hereby: 

ORDER: GRANTED 

In accordance with the February 16th, 2016 stipulation of the parties, the motion for order concerning 
the "land swap" is granted. 

080571 

Judge: JOSEPH Q KOLETSKY 

KNLCV096001607S 2/17/2016 Page I of I 
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STATE OF CONNECTICUT 

KNL-CV-09-6001607-S 

LYME LAND CONSERVAT10N TRUST 
P.O. Box 1002 
Lyme, CT 06371 

and 

STATE OF CONNECTICUT 
Intervening Plaintiff 
c/o Attorney General's Office 
55 Elm Street 
PO Box 120 
Hartford CT 06141 

vs. 

BEVERLY PLATNER 
66 Selden Road 
Lyme, CT 06371 

SUPERIOR COURT 

J.O. OF NORWICH/NEW LONDON 

AT NEW LONDON 

March 26, 2015 

Present: Hon. Joseph Q. Koletsky, Judge 

JUDGMENT 

This action, by writ and complaint, seeking declaratory judgment, injunctive relief and 

damages, commenced on October i4, 2009, and thence to tater times when the parties 

appeared and were at issue, as on file. 

The Court found for the plaintiff and ordered that the property subject to the 

conservation restriction be restored to the condition it was in at the time defendant acquired 

the property. The Court awarded damages under C.G.S. § 52-560a{d) in the amount of 

$350,000.00. The Court also awarded counsel fees of $115,000.00 for plaintiff's counsel 

Attorneys Pritchard and Russo, as wefl as counsel fees of $185,000.000 for a total award of 

$300,000.00 attorney's fees. 

BY THE COURT, 
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A.G. 37900 APPELLATE COURT 

LYME LAND CONSERVATION 

I
. TRUST INC., et al. 

vs. 

! BEVERLY PLATNER, et al. NOVEMBER 30, 2015 

AMENDED DOCKETING STATEMENT 

.I 

,I 

:I 

Pursuant to Practice Book § 63-4(a)(4), the Defendant provides the following 

information: 

(A) Parties to the Appeal 

Plaintiff: 

Lyme Land Conservation Trust Inc. 
P.O. Box 1002, 
Lyme, CT 06371 

Plaintiffs' Counsel: 

Tracy Collins, Esq. 
Waller, Smith & Palmer P.C. 
52 Eugene O'Neill Drive 
New London, CT 06320 
(860) 442-0367 
(860) 447-9915 Fax 
tmcolrins@wallersmithgalmer.com 

Plaintiff: 

State of Connecticut 
c/o Attorney General's Office 
55 Elm Street 
P.O. Box 120 
Hartford, CT 06141 

A199 

John F. Pritchard (pro hac vice) 
Timothy M. Russo (pro hao vioe) 
PHlsbury Winthrop, Shaw, Pittman 
1540 Broadway 
New York, NY 10036 
(212) 858-1000 
(212) 858-1500 Fax 
'ohnf ritcha mail.com 
tim.russo u law.com 



(8) 

(C) 

Plaintiff's Counsel 

Attorney General George C. Jepsen 
Gary W. Hawes, AAG 
Karen Gano, AAG 
Attorney General's Office 
55 Elm Street, P.O. Box 120 
Hartford, CT 06141 
(860) 808-5020 
(860) 808-5347 Fax 
gary.hawes@ct.gov; karen.gano@ct.gov 

Defendant: 

Beverly Platner 
66 Selden Road 
Lyme, CT 06371 

Defendant's Counsel: 

Santa Mendoza, Esq. 
111 Huntington Street 
New London, CT 06320 
(860) 447-3994 
(860) 447-3102 Fax 
santamendoza@comcast.net 

John R. Lambert, Esq. 
25 Trumbull Place 
North Haven, CT 06473 
(203) 234-8121 
(203) 234-8123 Fax 
johnrlambert@gmail.com 

Defendant's Appellate Counsel: 

None 

Brendon P. Levesque, Esq. 
Karen L. Dowd, Esq. 
Horton, Shields & Knox, P .C. 
90 Gillett Street 
Hartford, CT 06105 
(860) 522-8338 
(860) 728-0401 Fax 

There were exhibits. 

(D) NIA. 

A200 

Janet P. Brooks, Esq. 
1224 Mill Street 
Building 8, Suite 212 
East Berlin, CT 06023 
{860) 828-2092 
(860) 828-2099 Fax 
jb@attorneyjanetbrooks.com 
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CERTIFICATION 

Pursuant to Practice Book § 67-2(h}, I hereby certify that: (1) the electronically 
submitted brief and appendices were emailed on April 13, 2016, to counsel of record listed 
below; and (2) that the brief and appendices do not contain any names or personally 
identifiable information that is prohibited from disclosure or that any such information has been 
redacted. 

Pursuant to Practice Book § 67-2(i), I hereby certify that: (1) in compliance with Practice 
Book § 62-7, a copy of the foregoing brief and appendices were mailed, postage prepaid, to 
The Honorable Joseph Q, Koletsky, and the counsel of record listed below on April 13, 
2016; (2) that the brief and appendices are true copies of the brief and appendices filed 
electron!cally pursuant to Practice Book § 67-2(g); (3) that the brief and appendices do not 
contain any names or personally identifiable information that is prohibited from disclosure or 
that any such information has been redacted; (4) and that the brief complies with all provisions 
of Practice Book§ 67-2(i). 

Attorney Tracy M. Collins 
Waller, Smith & Palmer P.C. 
52 Eugene O'Neill Drive 
New London, CT 06320 
860-442-0367/Fax 860-447-9915 
tmcollins@wallersmithpalmer.com 

Attorney John F. Pritchard (pro hac vice) 
Pillsbury, Winthrop, Shaw, Pittman 
1540 Broadway 
New York, NY 10036 
212-858-1000/Fax 212- 858-1500 
johnfpritchard43@gmail.com 

Attorney General George C. Jepsen 
Gary W. Hawes AAG 
Karen Gano, AAG 
Attorney General's Office 
P.O. Box 120 
Hartford, CT 06141 
860-808-5020/Fax 860-808-5347 
gary.hawes@ct.gov; karen.gano@ct.gov 

Attorney Santa Mendoza 
111 Huntington Street 
New London, CT 06320 
860-447-3994/Fax 860-447-3102 
santamendoza@comcast net 

Attorney John R. Lambert 
25 Trumbull Place 
North Haven, CT 06473 
203-234-8121/Fax 203-234-8123 
johnrlambert@gmail.com 

Attorney Janet P. Brooks 
1224 Mill Street 
Building 8 suite 212 
East Berlin, CT 06023 
860-8 8-2092/Fax 860-828-2099 
jb@a orneyjanetbrooks.com 



CERTIFICATION 

Pursuant to Practice Book§ 67-2(h), I hereby certify that: (1) the electronically submitted brief 
and appendices were emailed on October 20, 2016, to counsel of record listed below; and (2) that the 
brief and appendices do not contain any names or personally identifiable information that is prohibited 
from disclosure or that any such information has been redacted. 

Pursuant to Practice Book§ 67-2(i), I hereby certify that: (1) in compliance with Practice Book§ 
62-7, a copy of the foregoing brief and appendices were mailed, postage prepaid, to The Honorable 
Joseph Q. Koletsky, and the counsel of record listed below on October 20, 2016; (2) that the brief and 
appendices are true copies of the brief and appendices filed electronically pursuant to Practice Book § 
67-2(g); (3) that the brief and appendices do not contain any names or personally identifiable information 
that is prohibited from disclosure or that any such information has been redacted; (4) and that the brief 
complies with all provisions of Practice Book§ 67-2(i). 

Attorney Tracy M. Collins 
Waller, Smith & Palmer P.C. 
52 Eugene O'Neill Drive 
New London, CT 06320 
860-442-0367/Fax 860-447-9915 
tmcollins@wallersmithpafmer.com 

Attorney John F. Pritchard (pro hac vice) 
Pillsbury, Winthrop, Shaw, Pittman 
1540 Broadway 
New York, NY 10036 
212-858-1000/Fax 212- 858-1500 
johnfpritchard43@gmail.com 

Attorney General George C. Jepsen 
Gary W. Hawes MG 
Karen Gano, MG 
Attorney General's Office 
P.O. Box 120 
Hartford, CT 06141 
860-808-5020/Fax 860-808-5347 
gary.hawes@ct.gov; karen.gano@ct.gov 

Attorney Santa Mendoza 
111 Huntington Street 
New London, CT 06320 
860-447-3994/Fax 860-447-3102 
santamendoza@comcast.net 

Attorney John R. Lambert 
25 Trumbull Place 
North Haven, CT 06473 
203-234-8121 /Fax 203-234-8123 
johnrlambert@gmail.com 

Attorney Janet P. Brooks 
1224 Mill Street 
Building B, Suite 212 
East Berlin, CT 06023 
860-828-2092/Fax 860-256-8214 
jb@attorneyjanetbrooks.com 
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